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BISTRICT OF NEW^ORK, i«. 

Be IT REMEMBERED, that on ttie wentjs^fifth day of Febraaty, 
io the thirty-seveDth year of the Independence of the United Statea 
of America, JoBir Jvrel, of the taid district, hath deposited in this 
office, the title of a book, the right whereof he elaima at proprietor, in 
the words foliowing, to wit: 

** Reports of Caies argqed and adjudged in the Sapreme Court of 
<< the United States, in Febraaiy term,lft}0. Vol. YI. Br William 
'^^ Crunch, Chief Judge of the Circuit Court of the District of Co- 
^< iumbia. Potios ignoratio joris Utinosa est, quam scientia. 

<«Cic de legibos, dial. L" 



In coNFOEMiTY to the act of Congress of the United States, en- 
titled,^ *' An act for the encouragement of learning, by securing the 
*' copies of maps, charts and books, to the authors and proprietors of 
" such copies, auring the times therein mentioned;'* and also to an 
act, entitled, *' An act, supplementary to an aet, entitled, an act for 
^ the encouragement of learning, by securing the copies of maps, 
'* charts and books, to the authors and proprietors of such copies, du- 
'* ring the times therein nientioned, and extending the benefits thereof 
"iff the arts of designings engraTing and etching historical and other 
'* prints.** 

^ CHARLES CLINTON, 

Clerk of the District of New.Terk. 
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FEBRUARY TERM, 1810. 



^MMft0^ 



SCOTT -v. NEGRO BEN. 




ERROR to the judgment of the circuit court for The right to 
the district of Columbia, sitting at Washington, fr*i«dom, un- 
upon a petition for freedom filed by Negro BeUy J^ Maryland 
airainat. Sabrett Scott, who claimed the petitioner as ^»»'«h p«>W- 

hlS slave. ing of .la^fs 

into that state^ 

The ground upon which the petitioner claimed his L^tJV^egkct 
freedom was, that he had been imported into the state of the master 
of Maryland contrary to the act of assembly of that iartfiScftw't/* 
state, passed in the year 1783, entitled, ^^ An act to the naval ojL 
prohibit the bringing of slaves into this state;" by ^^[^^^^J^^ 
which it is enacted, ^^That it shall not be lawful, mchtlavehad 
after the passing this act, to import or bring into this ^^^ided three 
state, by land or water, any negro*, mulatto or other ^^Sed%ate9, 
slave., for sale, or to reside within this state ; and although such 
any person brought into this state as a slave con- q^^ ^ ^^ 
trary to this act, if a slave before, shall thereupon act* 
immediately cease to be a slave, and shall be free ; 
provided that this act shall not prohibit any person, 
being a citizen of some one of the United States, 
coming into this state with a bona fide intention of 
settling therein, and who shall actually reside within 
this state for one year at least, to be computed from 
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Scott aD4 ij^Xt* ihicceeding his coming into tKe state, to 
Ben Wf^'* ^^ \>"^g in *oy slave or slaves which before 
/ t^^longed to such person, and which slave or slaves 
*\ had been an inhabitant of some one of the United 
•"States, for the space of three whole years next pre- 
ceding such importation ; and the residence of such 
slave in some one of the United States^ for three 
years as aforesaid antecedent to his coming into this 
state, shall be fully proved, to the satisfaction of the 
naval officer , or collector of the tax, by the oath of , the 
owner, or some one or more credible witness or wit* 



nesses.^^ 



Vpon the trial the defendant below took two bills 
of exceptions. 

The first was" to t^e opinion of the court that it 
was incumbent on the defendant, (Scott,) in order 
to bring himself within the proviso contained in the 
first section of th^ act of 1 7^, to show to the jury that 
it has been fully proved to the, sati^f action of the naval 
officer, or VoLjkctor of the tax^ by tlieoath of the owner^ 
or some one or more cr.edib)e. witness or witaesBe^ 
thatjhe petitioner was a resident of some^ one of 
the United Slates for three years antecedent to bta 
coming into the state of Maryland ; and that it was 
not eufficknt for the defenda^ to prove, on the trial, 
to the satisfaction of the jury^ that the dcrfen^bnt, 
being a citizen of son^e one, of the United States^ 
and coming into ther state of Maryland 1irith^4t bona 
fide intention of settling, therein^ and who actually 
resided within the said stalte for one year - at kaat, 
\c6mputed from and next succeeding his conning into 
the state, imported the petitioner, who then belonged 
to the defendant, and that the petitioner* had been an 
inhabitant of some one of the United States foif the 
space of three whole years next preceding such im- 
portation* 

The second bill of exceptions was to the refusal 
of the court to admit, as evidence, two certificates 
made during the trial, the one by the collector of 
the customs and Aaval officer of the United States^ 
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for. itbe^;dtstrict and port of Georgetown in ^^ dis- 
trict of Columbia, and the other by a cotlector jof 
taxes, appointed by the levy court for the county •6£' 
il^ahington, .incthatidistrict; the purport of which, 
certifiou^ft was, that Scott had, on diat day, (16th 
June, flSQT'',^ by his own oath^ proved, to the satis- 
faction <of each of those officers respectively, that 
Bim ^^ waSia reoidentiof the state of Virginia, one 
of jth^.UnijCed States, three whole years next prece- 
ding the tinue. w^en the said mulatto Ben was 
IvTOUghttinto the state of Maryland.^' 
•  

rThe cause was argued by C. Lee and y<me9^ for 
the. plaltttiff* in error, and by ^wonn and F. S. Key^ 
for the. defesdant* 

Fibpuartf T* 

MiLttsHAi.x, .Ch. J. delivered the opinion of the 
cpurt as. follows, viz* 

. In >this case three opinions were given by the cir- 
cuit court, to eadi of which the defendant in that 
courtexcepted. These opinions were, xn substance, 

i*. That ,the master of a slave imported into the 
state of .Maryland, while the act, passed in the year 
ir^^t entitled, 'VAn act to prohibit the bringing 
slaves into this state,'' was in force, could not be ad- 
mitted, to prove the fact that such slave had resided 
three years, previous to his importation into Mary- 
land, in some one of the United States, unless he 
could show that this fact had been proved to the sa- 
tisfaction of the naval officer, or collector of the tax. 

2« That a certificate made by the naval officer and 
collector of the port of Georgetown, dated on the 
l^h day of June, in the year 1807, certifying that 
this fact was proved to his satisfaction on that day, 
did not satisfy the law. 

3. That a similar certificate given by the collector 




• - • 



B 



SUPREME COURT IJ. S. 




tnt on lliat which pr6c«die& it ; and, m dntf case, no 
terms arc employed' ^Mch Indicate the intention of 
the leg^latut-e, preicrlbStig thii particular duty, to 
make the right to the pr<^rty dependent on the 
perfotmane^ of that dufty* 

It is, theff, the 6pinion of the majority of tfie 
court, diat the faet of the residence of the plaintiff 
belour wtthiti the United Spates was open for cxami^ 
nation, feven h'a^ his master omitted entirely tb mak^ 
the proof of that residence before tJie naval officer^ 
or collector of the tax, and, consequendy, that the 
circuit court erred in refusing to admit testimony 
respecting that fact. __ 

The opinion of the court' on this point renders | 
decision on the other exceptions unnecessary. 



field and others v. holland and 

' others/ 



SSiJ^'l^. ERROR to the circuit court for .the district o£^ 
pointedly con- 'Georgia, in a chancery suit, in >yhich Field,. Hunt,. 
mi Qf partiet Xavlor and Robeson, i«rere complainants, and Hol- 

ta a suit iQ - - •', - -. . 1,^. \ gy . , ^^ 1 -rx 1 

cqaitj, is not land, Melton, Tigner, Smith, Cox and Dougherty^ 
m the nature ^^re defendants, 

of an award 

Try arbitrators, , 

SSdT'C'thl ^^^ decree of the court below dismissed the bili 
eonrt, aithoagh ^^ ^^ ^^^ ^^e defendants* 

nehfier fraud, 

partiality, ' or The bill Stated that, on the 21st of July, i7B7y AB^ 
gross fliUcon. cajah Williamson obtained from the state of Georina 

amt, on the "^ - • -r^ « »• • •P 

Sari of the au- ^ grant of 1^2,500 acres m Frankhn comity, m that 
^itors, te pro- state. On the 9th of July, If 88, Williamson con- 
Without ex- veyed to Sweepson^ who, on the 2ad of July, 1 792^ 
pressij iwo- conveyed to Cox^ who, on the Stl of S^tembir, 1794^ 
oTrlference to Gonveyed to Noylot^ who, on the 18th pf Deeembcjt, 
auditors, ^ the 1794, conveyed to the complainant Field, and oiie 
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norland, a& tenants in cohimon, . and that ^arlancl P"!*!) 
afterwards conveyed hiii undivided interest to the iiollakd- 
othier coniplainants. ' j- ^-^^^ 

court may di- 

That the defendants Melton; Tigner and Smith, J^„?°,^**** 
claim title to the land in virtue of a sale>. made by A^^onnt of 
the sheriff to the defendant Melton, upon two wnts equity may ••- 
^f fieri faciasy founded upon judgments obtained by ftfJu*" thra- 
the defendant i?l9//an^ against the defendant Coxgwiy^h^ '^ ^* 
one in the year 1793, for 1,556/. the other in 1?^94, w^themtrdo 
for 3,000/. which executions were levied^ and sales it, or may re- 
made thereon in 1799. That the complainants were ^^^^ ^"* 
ignorant of those judgments at the time of their or to auditors! 
purchase. That the judgments, or the greater part ^^^. •" '■" 
thereof, were paid and discharged by Cox before the touA o?!^ulty 
executions issued thereon; but the sheriff, well «n»y proceed 
knowing the same, proceeded to U\y and sell, &e. ^°g*^* wtihout 

trying the ii- 

That John Gibbons, the complainants' agent, exhi- ^^e^^thT*^? 
bited to the sheriff an affidavit stating that the exe- der. 
Gutions had issued illegally, on which it became the ^J^^^^ ?^7^l 

_ i> ^ , .rr 1 -^ ^-*j Of a defendant 

duty oi the sheriff to return the same into court, and is evidence 
discontinue ministerial proceedings thereon until the "P*"?!. ^* 
judgment of the court whence the executions issued uioogh'it be 
was first had and obtained in the premises, according doubtful whe- 
to the provisions of the act in such case made and \^^ ^^ 
provided. The affidavit of Gibbon stated, that the against suchr 
executions were illegal because they 4iad not been ^*xhe*answer 
credited with a partial payment made by Cox. of one defend* 

• ant is evidence 

The bill states that the sheriff's sale was frkudu- defendants 
lently made witjh a view to get the land at a very low «|,*»p»»n5 thn/ 
price ; the sale being for 300 doUars; and the land Tlie piaintiifs 
worth 25,000. That the purchaser Melton^ at the cannot avail 
time of his purc|;iase, kneW of the complainants' title, Se^Mswer of 
and indemnified the sheriff for proceeding in the sale> a defendant, 
and agreed that he shpuid participate in its benefits. JiX*"*'p'S2- 

tiff ; it is not 

Melton's ansv/er states, that in the year ^787^ ^V^^^^'l ^ 
having land warrants, he surveyed three tracts of defendant. 
920 acres each, on what he then supposed was vacant L^^**^®** ^* 
land, but ny^hich appears now. to be within William- creditor^ "^hflB 

Vql, VL B 
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FiBLD 8on»8 elder grant, of which he ihad no itatimatioti till 
Uqliand ^e year 1 797, when he had sold part3 of hts surveys. 
y^^s^^^i^^ Finding that N^ylor had WiUianison's tide, and be- 
oMide thfi ap- ing desirous of protecting the titles of so much of 
thl**wmeni,. *^ land is he had sold, he purchased of Nay lor 
the coart will 4^505 acres. That with the same view, he' afterwards 
Se Vbtt'/ir P'^»*chased a judgment against Naylor, which he dis* 
xp/uch the «e* Covered was prior to Naylor's deed to him ; upon 
wf % w moat this judgment, he caused an /execution to be issued, 
and levied upon the land which he bought in at a 
fair sale, under the execution, for 300 dollars. That 
afterwards, finding that the. land had been sold for 
taxes, and purchased by George Taylor, he purcha- 
sed Taylor's claim, and paid him 300 dollars for it« 
That in June, 1 799, he first heard of the claim of the 
complainants, and made a verbal agreen^ent with 
Gibbons, their agent, for the purchase thereof, at a 
1 dollar an acre ; but finding Holland had a prior judg- 
'^ , ment against Cox which bound the land, and which 
he was about to enforce by an execution and sale of 
the land, and Gibbons having failed to tompromise 
w^h Holland, or otherwise ta stop the sale, he 
(Melton) agreed with Holland that he (Melton), 
should become the purchaser at the sale, and, would 
pay Holland 1,500 dollars for the land without regard 
to the suih at which it might be struck off to him, 
which sum he has paid. That this was done 
without any fraudulent intention, and to secure his 
titk ; being fully satisfied that the lands were liable- 
to the judgments. 

The answer of Dougherty, the sheriff, denies all 

fraud, combination, and interest in the transaction, 

and avers, that he acted merely in the discharge of 

his official duty ; and that the sale was fair and bona 

fide. 

Smith's answer is immaterial, as it relates only to 
, 75 acre* of the land which he claimed under a title 
prior to the complainants. 

Tigner answers merely as to '^S*t acres which he 
purchased of the defendant Melton, in the yea^ 1797*. 



y 



.Holland's answer states, that subsequent to the Fulo 
two jitdgnwnts, he qiade large advances to Cox in hollIno. 
goodss, and topk his ohiigatidns. 



It states sundry payments and negotiations made 
by Co.:(,j>articularly thr^ drafts, or inland bills of 
exchange, given by Cox to Holland in February, 
1795, and payable in May, June, and July following, 
for which . Holland gave the following receipt : 
** Washington, :21st February, 1795. Received frpnd 
^achariah Cox, Esq.. three sets of bills of exchange, 
dated the 5th and 15th instant, for twenty thousand 
dollars^ payable in Philadelphia, which when paid will 
be on account of my demand against said Cox^^ 

That in September, 1 796, a settleme^nt took place 
between Cox ai)d Holland, of all their transactions 
distinct fromy and independent oj^ the two judgments^ 
and Holland took CoX^s note for 18^000 dollars for 
the balance, i^nd gave a receipt, with a stay of exe^ 
cution upon the two judgments for three years. 

, That the judgments ^^ never were dormant^ but 
have been regularly kept alive and remain unsatisfied.^ 

• . . _ . , » 

That it was an established rule between Coxrand 
Holland, that all payments made, were to go to the 
discharge of running and liquidated accounts, inde- 
pendent qf the jiifdgniepts, and that mode of settle- 
ment was adopted on their last settlement in 1796* 

The answer of Cox states, positively, that the judg- 
ments were paid and satisfied^ as early as the 14ch of 
September, 1796, by settlement of that date,ny hen the 
parties passed receipts in full of all past transactions. 

That the three 'bills of exchange, amounting to 
20,Q0O dollars, were by him delivered to Holland on 
account of the two judgments^ and that the lulls 
have been duly paid and discharged. 

That the settlement of nhe 14th of September, 
1796^ was a final settlement of all accounts prior to 
that day, including judgments, bonds, notes, alid 
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Field ^lII demands whatever up to that time^ and partku* 
HoLLAMp. lorly the judgments in question. That they exchan* 
ged receipte in full, (*^ which receipt the defendant 
has lost or mislaid/') That, upon the settlement 
being made, Holland promised and verbally engaged 
to enter up satisfaction upon the said judgments* 

The evidence on the sul]ject of the payment of the 
judgments consisted principally of Mr* Vaughan's 
deposition, and the letters and receipt of HoUandl 
for the bills for 20,000 dollars. 

Mr. Vaughan stated, that although he had no par- 
ticular knowledge how HoUand and Cox settled, yet 
when a new advance was made by Holland to Cox^ 
after the 14th of September, 1/96, he understoodi 
the* old concern was settled. In a letter from HoU 
land to Vaughan of the 1 8th of Apr3, 1795, enclosing 
the bills for 20,000 dollars, he says, ^^ you will oblige 
me much by procuring the payment of these bills* 
I have delayed /the execution and sale of Mr. Cox's 
property to the great injury of my own. affairs, and I 
request you n\^y assure him that should the bills 
not be paid immediately, the consequence must be- 
an assignment of the j lodgment against him, the re- 
sult of which will be an immediate sale of hk pro- 
perty, which I will not be ^ble to prevent, unless his 
punctuality in this 'instance steps forward^" '^ The 
late stoppage of Mr. Morris and Nicholson,' I an^ 
fearful may affect them, but as they, together with 
Mr. Greenleaf, are concerned with Mr. Cox, in the 
valuable property which my execution is upon, I ex-^ 
pect they will for iheir oxvn sokes see me satisfied, and 
these drafts paid^ to prevent worse consequences^^ 
He afterwards says, ^^ I have not security by judg- 
ment to the extent of. my debt against him." ^e 
also urges Mr. Vaughan to obtain security from Cox 
in case the bills should not be paid. In a letter of 
May 29, 1795, Holland again says, *^ I hope yoi| 
will be able to make some arrangement for the pay- 
ment of the 18,000 dollars, as I feel a reluctance in 
pushing the execution 1 have against the property of 



FEBRUARY, isio. 13 

Mr. Cox, although by doing so I would make some I'i«i'» 

It appeared from Mr. Vaughan's account wHh 
Cox, as stated in his deposition, that the biUs for 
20,000 dollars, and also a draft on L Nicholson for 
2,570 dollars, and 10 per cent, damages on the 20,000 
dollars, excepting a balance of about 1,500 dollars, 
had been paid before the 6th of February, 1796; 
and Mr* Vaughan hild given up to Cox his drafts of 
18,000 dollars, and 1,000, and 3,000 dollars, ail of 
which had been given to Holland on account of 
prior claims. On the 23d of December, 1 803, it was 
agreed by the parties to this suit, that fF. W.^ L W.^ 
oftd y* £*M or any two of them be appointed audiU 
ors^ with power to examine all papers and docu- 
ments relative to payments made by Zachariah 
Cox, in satisfaction of judgments obtained *by Hol- 
land against him, and charged in the bill to be satis- 
fied. 

* - 

On the 21 8t of April, 1804, die auditors reported 
that they were of opinion, from the papers laid be- 
fore them by both parties, that the judgments had 
been satisfied by payments made prior to February, 
1796. 

Upon exceptions being taken to this report, it wa^ 
set aside on the 14th of May, 1804, and G. A.^ L 
P^ IT., and E. S. were appointed auditors by the 
eourt, to report whether the judgments were really 
satisfied i and that they report a statement of the 
payments miide on the judgments- 

On the 7th of December, 1804, those auditors 
reported that they were of opinion that no payments 
appear to have been made on the judgments, no 
vouchers having been produced to that effect. 

To this report exceptions were filed on the 14th 
of December, 1804. It does not appear upon the 
record that any order was taken either respecting 
the report or the exceptions to it. 



\ 
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Ttzhp On the 1 fthoftM9y^^K&:^\ the cipurt dec;eefid, that 
11 ^* the bill should be dismissed with costs as to Mellon^ 

Dougherty, Smith and Tigner; and that Holland 
shonld. faring an actjpn off debt upon (he judgments 
against Cox, who was to apqpear^by attorney and 
plead payment, upon the trial of which issue, the 
l»U, answers, eij^Unt&i and testimony ,in thk cause 
(Was to be considered as evidence* 

^ No ojther notice.is taken (>f the order for an issue . 
at law, and on the i 5th. of May^ ISO^T^ the court 
paissed the following decree* 

^ This cause is involved in much obscurity, but, 
upon mature deliberation, we ai;e ofopidioiS that' 
there is sufficient - ground for us to decree uppn* 
The defendant Holland is in possession of a judg-. 
ment sigainst Cox, which the latter contends is s^tis^ 
' fied, and one of the objects of this bill is to have 
satisfaction entered of record upon the said judg- 
ment. The only difficulty arises upon the application 
of sundry payments, which the complainants copt^^nd 
extinguished the judgment, but which the defendant 
Holland replies were applicable to. other den^aq^s^ 
The principle on which the court has deter^iined t9 
decree is this; that all payments shall be applied 
to debts existing when they were made, aud as it 
appears that there were sundry demands of Holland's 
■on Cox which .were not. secured by judgment, that 
those sums shall be first extingui^hedi and tl^e 
balance only applied to the judgments. ; < ^ 

4 

^^ This application of those pa^^^nentil is supported by 
general principles, as well as the particular circum- 
stances of the case. 

" 1 . The payer had H right at the time of payment 
to have applied it to; which debt he pleased where 
a number existed, but if he neglects to do so^ 
generally, it rests in the option of the receiver to 
make the application. In this case Cox takes his 
};eceipts generally. £ven when the large payment 
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of W^OOO dollars was m&de, he tiikes a receipt on ^x>i*» 
account* 

> 

^^ 2. It appears that the application of those pay* 
ments has actually been made in the manner we 
ad|]udge r for from a letter of Mr. Vaughan, through 
whom most of the payments were made, he intimates 
that he had given up the evidences of several debts 
to Cox, because they had been satisfied. Such an 
act could only have Been sanctioned by a knowledge 
on his port that the money paid through him was 
in part api^licable to those debts. 

^' The sums, which we adjudge to have been due to 
RoUand ai^e the following, viz.; 



1,5^6 O Q 



Amount of first judgment, 

Interest from 1st of May, 1793, 

AniOunt of second judgment, 

Interest from 2lst ol June, 1793, 

Amount of acknowledged account. 

Interest from 1 Ith February, 1794, • 

Note of March 1, 1794, int. Feb. 1, 1794,2,278 

Note due 1st May, 1794, 1,500 O 

Interest fr6m 1st May, 1794. 



3,000 O O 

zz% 10 r 




O 



*^ The payments ihade by Cox are the following f 

»  - »  , 

1794, May 25th, amount paid, 11 13 4 
June 25th, amount paid, 1,563 17 10' 

1795, Feb. 21, amount of bills jS20,000, 4,666 13 4 

. 26, amount paid, 28 0' 

liills on Greenleaf, 700 O O 

Bills on Cox himself, 11 13 4 

\ ' - 

^* Upon the foregoing data, die register will state 
the account between the parties, calculating interest. 
upon the whole amount bearing interestto the time 
of payment^ and applying the payments according 
to their dates.'* 



The register having, upon these principles, stated 



16 SUPREME COURT V. S. 

ViKfB V aa account, by which a balance of 11,086 dollars 
Uoil'ivo. remained still due on the judgments, the court, 
' by a final decree, dismissed the bill; and the com-* 
plainants sued out their writ of error. ^ 

yonis and ffarper^ for the plaintiffs in error, con- 
tended, , . 

1. That the court below erred in setting aside the 
report. of the auditors who had been appointed by 
consent. Their report was like an awards which 
cannot be set aside but for fraud, or paruality, or 
grpss misuse. 

2. In not having decided upon the exceptions 
taken to the second report of the auditors. 

3. In not enforcing or setting aside the order to 
try an issue. 

4* In dismissing the bill as to the purchasers, and. 
retaining it as to Holland* The purchasers had 
Qotice of the payment of the judgments. The 
plaintiffs, at the time of the sale, could not be pre- 
sumed to have known the full extent of the pay- 
ments» made. It was sufficient that the purchasers . 
had notice of the complainants^ claim, and that the 
validity of the sale would be disputed. 

The 20,000 dollars, in bills, ought to be applied 
to the judgments, because that is most beneficial to 
the payer, as no other debt was then bearing inte- 
rest. The receipt is upon account of Holland s 
€iem<fnd; evidently alluding to the single demand 
on the judgments. If it had been intended as a ge- 
nei:al payment, it would have been on account of his 
(icmandsj in the pluraL 

The object of the bill is to set aside the sheriff's 
sale to Melton. He is the only real defendant. 
Holland is only incidentally interested. .It would 
have been no cause of demurrer if he had not been 
made a party. Nor is Cox a necessary party. 
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%t » tru« that the answer of one defendant can- Field 
not betaken as evidence against another. If one hoi.lavv. 
defendant wishes to avail himself of the testimony 
pf another, he must take out a commission and ex* 
amiijii^ him as a witness* Holland's answer is no 
more evidence in favoi^r of Melton, than Cost's an- 
swer is evidence against him. Holland's answer is 
only evidetice for himself^ and no decree is sought 
against him* If, then, the answers of Cox and Hol- 
Imd are both excluded, the only evidence is Vaug- 
han's deposition, and Meltion's apswer* If HoUahcK^ 
and Cox's answer be both admitted, the result will 
))e the same, for one destroys the other. Cox is 
not discredited by Vaughan's depositiop. The only 
f^cts proved are the two judgments and the payment 
of 20,000 dollars. 

If money be' paid on account^ it is to be applied, 
in equity, most beneficially for the debtor. It is not 
now in the power of the creditor to apply it to which 
diBinand he pleases. If n^^ither party, at the time 
Vf payment, made the application, it is the province 
of the court of equity to make it now. The court 
is to judge, from ail the circumstances of the case, 
what was the intention of the parties, and what ap- 
plication of &e money would be most beneficial to 
the debtor. 

Vaughan considered it as a settlement of all 
accounts* 

Notice that the judgment was satisfied was not 
necessary ; the purchaser was bound to take notice— 
^aaeat emptor* But if notice was necessary, epough 
was given to put the purchaser upon inquiry. 

]|f ▲luiHAZ.L, Ch. J. Can the sheriiF, in iGeorgia, 
sell the whole of a large tract for a small debt? or 
must he confine himsUf to the sale of ^ enough tQ 
pay the debt. 

Johnson, J. The sheriff cannot divide a tract 

Vol VI. c 
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Field of land. If there are sevferal tracts of land^hettiay 

Holland. scH that which comes nearest- to the sum. ' "^ 

r 

Harper. An objection has been made fo - ther 
copy of the deed from Williamson to Sweypson^ 
that it does not appear that the original deed was 
recorded in due tiaic. 

But this objection comes too late in the* appellate 
court. Not having been made in the court below, 
it must be considered as having been waived. 

The first report of the auditors was pursuant to 
their authority, and can only be impeached for cor- 
ruption, or gross impropriety of conduct, or mistake 
appearing upon the record. 

/*. «y. Key arid C* Lee^ contra.^ 

The report made by ^uditor84 under an order 
made by consent, may be set aside as weir as a re- 
port made by auditors und€r a reference made by 
the simple order of the court. 

This report was excepted to because the auditors 
report only their opinion generally, that the judge- 
ments were satisfied, and do not report tlve payments 
in particular which had been made, upon them. 

Livingston, J. It does not appear what was 
done with those exce][)tions. 

Key. It is to be presumed that they were* pro- 
perty disposed of*. The cause was afterwards fuUy 
heard. 

The isecond report states^ that no payments appear 
to hav*e been made^ up'on the judgments. The ex- 
ceptiotis to' this report were abandoned. 

# ^'  • 

As to the issue ordered to be tried, it was a mere 

interlocutory order, which the court was not bound 

to pursue ; but might, if they thought proper, pro- 
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need to a finalliearing without tiding the issue, or 

setting it aside formally.. 

f 

. SIo notice tfaa.t the judgments were satisfied^ is 
averred or proved* The payments were not made 
upon the judgments, and have been properly ap- 
Jiiied to other accounts. 

1£ Cox did not at the time direct to which ac^ 
count the payments should be applied, Holland 
might apply them to which account he pleased. If 
2M:iiher party has applied them, the court will apply 
tliem to claims ^ot secured by judgments. 

Every'debt due to HoUaiid from Cox made but 
one demand. The notes due^o Holland were pay- 
able in May; the bills for 20,000 dollars did not be<- 
come due till after May, although drawn in Februa- 
ry. If the bills, were given on account of the judg- 
saents, there would have been a stay of execution 
until the bills became payable. When arrested in« 
Philadelphia, Cox did not allege that the judgments 
had been satisfied; nor is.it averred in his answer. 

No good ude is. shown from Williamson. The 
original deed is not produced, and it does 'not ap- 
pear from the copy whether the original was re- 
corded in due time. 

The first auditors exceeded their authority; they 
were only authorized to do a ministerial act, but 
they assumed to act Judicially* 

The report of the second auditors was correct ; 
they were competent to say that no payments had 
been made upon the judgments. Cox's answer is 
no evidence against Holland. If the complainants 
wished to avail themselves of Cox's, testimony, they 
ought to have taken out a commis^on and examined 
him. , 

But. Holland's answer is evidence for him ai\d. 
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Vtmvi those clatdiing under him, Wd ii teihidalite tailm 
HoLcl*B. contradicted , by two witoes^. 

/ 

'Cox*s atis#bi- is ili^crbdit^d ih isi ihdteridl ptAxk% 
viz. the payment of the judgement*. ' • 

> 

This court decided in the caije of thfe May it ^ 
Commonalty ofAkxqndriq v. Patton &? others^ (ante^ 
V. 5. p. 1.) that if the debtdtr do hot, at the time* of 
. payiherit, direct to virhich dctduht it shall be ^ppliedi 
the creditor may at any time aftferwards apply it to 
which account he pleases. In equity, all debts b^atr 
interest* 

^ February 12. 

Marshali., Ch. J. delivered the opinion of thei 
court as follows : - 

in this case some objections tiave bis^n made ti 
die regularity of the proceedings in the circuit ^court^ 
^hich will be considered before the naerits of the 
controversy are discussed* 

In May term, 1803, the folio^injg order i^as 
iika^e, ' ^ 

** By consent of parties, it is agreed, thait Wil- 
liam Wallace, James Wallace, and John Gumming, 
or any two of them, be appointed auditors, n^ho 
tlhall have power to examine all papers aiid docu- 
ments relative, to payments made by Zachariah Colt, 
• in satisfaction of judgments obtained by said Hoi- 
•land against said Zachariah, and charged in said bill 
to be satisfied, and that the testimony of John Vau^ 
han, taken by complainants before Judge Peters, 
and now in the clerk's office, may be produced 
by them to sliid auditors. And it is further agreed, 
that said Auditors may meet at any time after the 
first day of April next, and not before, on ten dayd' 
tiotice given to the adverse party." 

The auditors returned the following report. 

** We are of opinion, from the papers laid before 



fOi'^ hf both pftrti^^, tKkt the jcnlgcteiits in the sibovi riiLft 
c«fte hiiVe b^ bktisfied by paf htedts made prior to ^^ tAwi*. 
iFfcSrUary, 1798.** 

... .  , 

' t)ii«6ue^l0tt^ tbil re{5brt Wa& Btt aside. 

By the plaintiffs in error it is contended, thai «the 
order under which the. auditors proceeded was 
£^iiiVti«ttt to h nsftreute of thte cause by consent, 
ihd th^t theit* repbrlt is to be t;onsidere,d as an award 
6blig^tory on all the parties^ unless set aside for 
some of thole cdlises Which are admitted to vitiatt 
an award. But this court is unanimously of opi- 
fifbn, that As tiaw taki^ti of this point by the 
{^laintiS^ is itlcorrect. Tlie order in question bears 
fib resemblance to a rule of court referring a eduse 
to aHiitiei^. It is a t^ferehce to ** audhon," a term 
which designates agetits or oftceni of the eotrrt, who 
examine and digest account^ for the detiaion of the 
court. They do not decree, but prepare materials 
dii #htth a decree may ht mwit. The order in 
this e&^6, so fair froth implying that die decision df 
Qib auditors shall be tAsCdt the decree of the courts 
doe& not even r^quii'e, in terms, that the auditors 
Ahall fo^tik aby opinion whaieveti They are Merely 
directed to ekamiile all papeirs and documents rela* 
tive to payments made in satisfaction of the judg- 
nlbhtft. 

- l^m thfe' nature of their duty they were bound 
f6 report t6 the court^ and to state the result of 
their ej^ainli^ation, but this report was 6pen to ex* 
ee^tion^ and liablb to be set aside. In the actual 
ease the repdrt was si very unsatisfactory one, and 
. wai, oh thdt aceount, ais yrtA as on accouxit of the 
6bjettious to its {accuracy, vtry prpperiy set aside. 

4 1 • 

< The cduse was l^gain referr^ to auditors, «^h6 re* 
jilted that no evidence had bi^n offered to them of 
l^aynieiits to be credited on the judgments alleged 
By the plaintiffs to have been discharged. 

The defendants insist that this report ought ta 
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have terminated the cause. But the court can per- 
xeive no reason for this opinion. If .there were ex-, 
hibits in the cause which proved that payments had 
been made, the plaintiffs ought npt to be deprived 
of the benefit of those, payments, because the audit- 
ors had not noticed the vouchers whrch established 
the fact. 

/ The court, without making any order relative to 
this report, directed an issue for. the purpose of 
asc^^rtaining, by the verdict of a jury, the credits 
to which the plaintiffs were entitled. % 

./' • . . _ 

1- It was completely in the discretion of the court 
to ascertain this fact themselves, if the testimony 
enabled them to ascertain it ; or, if it did^ not, ,t6 
refer the questiori either to a jury, br to auditors. 
There was, consequently, no error, either in direct- 
ing this issue, or in discharging it. 

But, without trying the issue, or setting aside 
the order, the court has made an interlocutory de- 
cree, deciding the merits of ^e case by specifying 
boththe debits and credits which might be introduced 
into the account, and directing their clerk to state 
dn account in conformity with that specification. 



This interlocutory decree is undoubtedly an im- 
plied discharge of the order directing an issue, and 
is substantially equivalent to such discharge. Had 
, the issue been setaside, in terms,* in the body of the 
decree, or by a previous order, it would have been 
more formal^ but the situation of the case and of the 
parties would have been essentially the same. The 
only real objection to the proceeding is, that the par- 
ties might not have been prepared to try the cause in 
court, in consequence of their expectation that it 
would be carried before a jury. There is, however, 
no reason to believe- that this could have been the 
fact. Had there been a'ny objection to a hearing on this 
ground, it would certainly have been attended to, and, 
if overruled, would haveT>een respected by this court. 
But no objection appears to haye been 'made, and 
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the iiifer ence is, that the cause was believed to be Fix&p 
ready for a triaL . ^ HolJ 

_ t 

These preliminary questions being disposed of, the 
court is brought tqthe merits of the case. ' - 

The plaintiffs claim title to a tract of land in the 
state of Georgia, under several mesne conveyances 
from Micajah Williamson^ the ori^nal patentee. In 
the year 1793, while these lands were the property 
of Zachariah Cox, one of the defendants, two judg- 
ments were rendered against him in favour of John 
Holland, also a defendant, for tiie sum t>f 4,556/» 
sterling* These judgments remained in force until 
the year 1799, when executions were issued on 
them, which were levied on the lands of the plain- 
tiffs held under conveyances from Cox, ^made sub- 
sequent to the rendition of the judgments* John 
Gibbons, the agent of the plaintiffs, objected to the 
sale, because the judgments were satisfied either in 
whole or in part, but as he failed to take the steps 
prescribed in such case by the laws of Georgia, the 
sheri£F proceeded, and the lands were sold to Melton 
and -ethers, who are also defendants in the cause; 

This bill is brought to set aside the sale and cod« 
veyance made by the sheriff; and it also CQntains a 
prayer for general relief* 

As the judgments constituted a legal lien on the 
lands in question, and the title at law passed to the 
purchasers by the sale and conveyance of the public 
officer, the plaintiffs must show an equity superior 
to that of the persons who hold the legal estate* 
That equity is, that the legal estate was acquired 
underjudgments which were satisfied, and that suffi- 
cient notice wa^ given to the.purchasers to put them 
on their guard* 

If the facts of the cause support this allegation, 
the equity of the plaintiffs must be acknowledged ; 
but it is incumbent on them to make out their case* 
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}a the threshold of this ijiqutry, ^t becomes neceir 
sary to meet an objection suggested by tbe plaiii«]|E» 
relative to the testimqny of the cause. It is alleged 
that neither Holland nor Cos are necessary or pro- 
per parties, and tha^ theii: answe^ ^ce both ta br 
excluded from consideration. 

The correctness of this position cannot be admit* 
ted. The whole equity of the plaintiffs, depends oa 
the state of accounts between HolUnd and Co±. 
They undertake to prove that the judgments ob- 
tained by Holland against Cpx are satisfied* Surely 
to a suit instituted for this purpose, Holland and 
Cos: are not only proper but necesf ary parties^ Had 
they been omitted, it would be inpumbent on the 
plaintiffs to account Gor the omission, 'by showing 
that it was not in their power to make them parties^ 
Not only are th^y essential to a settlement of ac* 
counts between themselifes, but, iq a possible State 
of things, a decree might have been rendered against 
one or both of them. Neither is it to be admitted 
chat the answer of Holland is not testimony against 
the plaintifis* He is the party against whom the 
fact, that the judgments were discharged, is to be 
/established, and against whom it is to operate. This 
fact, when established, it is true, affects' the purcha- 
sers also, but it affects them consequentially, and 
through him. It affects them as representing him, 
-Consequently, when the fact is established against or 
for him, it binds them. 

Th^ plaintiffs themselves call upon Holland for a 
discovery. They aver that the judgments were dis* 
charged, and expressly require hiifi to answer this 
allegation. They cannot now be allowed to say that 
this answer is no testimony; 

The situation of Cox is different. Though nomi- 
nally a defendant, he is substantially a plaintiff. 
Their interest is his interest : their object is his ob- 
ject. He, as well as the plaintiffs, endeavours to 
show that the judgments were satisfied. He is not 
to be considered as really a defendant, Aor does the 
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bin charge him with colluding to defraud the pfehi. F"w» 
Uffs, or require him to answer the charge of contri- holZahb 
butmgto the imposition alleged to have been prac "°''''^'''*- 
tised on them. It is not in the power of the plain- 
tiffs, msuch a case, to avail themselves of the answer 
of a party who is, in reality, though not in form, a 
plaintiff* ' 

The answer of the defendant Holland, then, where 
It 18 responsive to the bill, is evidence against the 
plaintiffs, although the answer of Cox is not testi- 
mony against Holland. 

The evidence in the cause, then, is the answer of 
Holland, the deposition of Vaughan, and the various 
exhibits and documents of debt which are found ia 
the record. Does this testimony support the inter- 
locutory decree which was rendered in May teim, 
1805? "^ ' 

\ 

That decree specifies the debits and credits which 
are to be allowed, *nd directs a statement to be 
made showing how the account will stand, allowing 
the specified items* 

To this order two objections may be made. 

1. That it ought tb have been more general. If 
this be overruled, 

2. That its principles arc incorrect^ 

Upon the first objection it is to )be observed, that 
a court of chancery may, with perfect propriety^ 
refer an account generally, and, on the return of the 
report, determine such questions as may be contested 
by the parties ; or it may, in the first instance, de- 
cide any principle which tjie evidence in th^ cause 
may Suggest, or all the principles on which the ac- 
count is to be taken. The propriety of the one. 
course or of the other depends on the nature of the 
case. . Where items are numerdus, the testimony, 
questionable, the accounts complicated, th« superior 
Vol. VI. D 
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l^iKLD advantage of a general reference, with a direetimi t» 
^ ^' state specially such matters as either party may re- 
OL..AND. q^jj.^^ ^^ ^|j^ auditors may deem necessary, will rea- 
dily be perceived. 

Where the account depends on particular princi-* 
pies which are developed in the cause, the conve«> 
liienqe of establishing those principles before the re«t- 
port is taken will also be acknowledged. 

The discretion of the judge will be gtiided by the 
circumstances of the case, and his decree ought not* 
to be reversed because he has pursued the one course 
or the other, unless it shall appear either that injps- 
fice has been actually done, or that tdere is reasoa. 
to apprehend it has been done. 

In this case it might, perhaps, have been more 
satisfactory had the parties been permitted to lay all 
their claims and all their objections before auditors, 
so that the precise points of difference between them, 
and the testimony upon those points, might be 
brought in a single view before the court. 

But it is to be observed that two orders of i^fer* 
ence had before been made, on neither of which 
was a satisfactory report obtained. That an issue 
had been directed, which had, for severed terms, re- 
mained untried. . The probability is, that the contro- 
versy depended less on items than* on principles, and 
that all parties were desirous of obtaining from the 
court a decision of those principles. That no debits nor 
credits were claimed but those which were stated in 
the papers, and that all parties wished the opinion of 
the court on the effect and application 6f those items. 
Under such circumstances, a jud|;e would feel much 
difficulty in withholding his opinion. 

In such a case the justice of the cause could be . 
defeated Only by the exclusibn of some item which 
ought to be admitted, or by an erroneous direction • 
with respect to those items which were introduced* 
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X^^^ court pereeives in the record no evidence of 
any credit to which the defendant Cox might be en- 
titled, which is not comprehended in the recapitula- 
tion of credits allowed him in the circuit court, and 
they are the more inclined to believe that no such 
onaissioD was made, as the.&ict WQuld certainly have 
Ibeen suggested by the counsel. for the plaintiffs, and 
the circumstances under which they claimed the 
item disallowed by the coUrt, would have been 
spread upon the record* It is true, an additional 
credit is claimed in the assignment of errors; but the 
testimony in the record does not support this claim. 

The majority of the court, therefore, is of opinion^ 
41iat there ia no error in the interlocutory decree, 
unless it shall appear that the principles it establishes 
are incorrect* ' 

The kerns claimed by Holland, and allowed by the 
court, are supported hy documents, the obligatioi^ of 
which has not beten disproved* 

There is, then, no question on the merits but this* 
Were the payments properly applied by the court, or 
were they applicable, to the judgments? 

The principle, that a deblor may control, at will, 
the application o£ his paymtots, is not contn>verted* 
Neitber is it denied that", on his omitting to .make 
this application, the power devolves on ink creditor. 
If this power be exercised by neither, it becomes the 
doty of the courts and, in its performance, a sound 
discretion's to be exercised* 

It IS contended by the plaintiffs that if the pay- 
loents have been applied by neither the creditor npr 
the debtor, they ought to be applied ia the manner 
most advantageous to the debtor, because it must be 
presitaed that such was his inteation* 

Tiie correctness of this concluaion cannot be con- 
ceded* When a debtor fails to avail himself of the 
power which he possessea, in consequence of which 
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that power devolves on the creditor, it docs not ap- 
pear unreasonable to suppose that he is content with 
the manner in which the creditor will exercise it. 
If ncithe/ party avails himself of his power, in coh- 
' sequence of which it devolves on the court, it would 
seem reasonable that an equitable application should 
be made. It being equitable that the whole debt 
Should be paid, it cannot be inequitable to extinguish 
first those debts for which the security is most 
precarious. , That course has been pursued in the 
present case, , ^ . 

But it is contended; that bills for 20,000 dollars^ 
were received, and have been applied in discharge 
of debts which became due two months afterwards. 

If the receipt given for these bills purported to 
receive them in paynient, this objection would be 
conclusive. If an immediate credit was to be given 
for them, that credit must be given on a debt 
existing at the time, unless this legal operation of 
the credit should be changed by express agreement. 
But the receipt for these bills does not import that 
immediate, credit was to be given for them. They 
are to be credited when^paid. The time of receiving 
payment on them is the time when the credit was to be 
given ; and, consequently, the power of applicati9n, 
which the creditor possessed, if no agreement to 
the contrary existed, was then to be exercbed. It 
cannot be doubted that he might .have credited 
the sums so received to any debt actually demanda- 
bl^ at the time of receiving such ^um, unless this 
power was previously abridged by the debtor. . 

It is contended that it was abridged; and that 
this is proved by the form of the receipt. The re* 
ceipt states, that the bills, when paid, are to be 
credited on account of the demand of Holland 
against Cox, and the plaintiiTs insist that the words 
import a single demand, and one existing at the 
time the receipt was given. 

This ^otort is not of that opiQioB. The whole 
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debt due from one man to the other, may well con- Fi«i.d 
stitute an aggregate &um no£ improperly designated holIand, 
by the term demand, and the receipt may very fairly 
be understood to speak of the demand ex\;8ting 
when the credit should be given. 

If the principles previously stated be correct, 
there is no evidence in the cause which enables this 
€ourt to say that there was not dut, on the judg- 
ments obtained by Holland against Cox, a sum 
more than equal to the value of the lands sold un- 
der execution. If so, the plaintiffs have no equity 
against the purchasers of those lands, whose con- 
duct appears to have been perfectly unexceptiona- 
ble ; and the bill, both as to them and Holland, was 
properly dismissed. 



It is the opinion of the majority of the court, 
that there is no error in the proceedings of the cir- 
cuit court, and that the decree be affirmed. 



THE MARYLAND INSURANCE COMPANY v. 

WOODS. 



ERROR to the - circuit codrt for the district of f^ an aetion 
Maryland, in an action of covenant, upon two poli- «p<>n t policy 
eies of insurance, one upon the schooner William warrantedneS^ 
& Mary, Travers, master, and die other upon her trai, ''proof of 
cargo, "from Baltimore to Laguira, with liberty '|;J|j^V**>S'; 
of one' other neighbouring port, and at and from United Sutes 
them, or either of them, back to Baltimore." The ^^^^' J* ^»- 
policy contained the following clause: *^ Confess- ciemrration in a 
ing ourselves paid the consideration due unto us ♦ore»gj .«<>«"* 
for the assurance of the isaid assured, or his assigns, ^pon* ™*"*thc 
after the rate of iieven and one half per cent, on car- ground of 
go, by said vessel warranted by the assured to be k^de^** u ^*not 
American property^ and that the vessel is an Ameri' coivciasive evi- 
can bottom, proof of which to be required in ^A^S'of Iht 
United States only. Insured against all risks, the Mrarnmty. 
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«• • .  

Mab.Jw.Co. assured binding himself to do all in his power, in ' 

Woods/ case of capture, "for the defence of the property, 
^mm^s,^^^^^ and, if condemned, that he will enter an appeal if 
' Qti<ere, whe- practicable.'* . ' 

tlier breacH of "^ . * 

blockade^ ^^ * tt • r t • 

' vessel not war- Upon the trial of the issue of non infregity seven 
w^w"* "^" dTi* ^*^^ of exceptions were taken. The first was by 
charg^ the un- Woods^ the plaintiff below, in whose favour the judg- 
^Ifavessd'saii ^^^^ was rendered,' and is, therefore, unimportant, 
{to a port with- excepting that it states the fafcts which each party, 
in the poHcy, oiFered evidence to prove, and is referred to in aU 

with intent to .1 ^r v'n j* • 

go to a poi't *"^ other bills of exceptions* ' 

not wFthiw the 

S^e*'^' former * '^ States, ^hat the plaintiff gave evidence, that he 
lihcuid be bloc- waS a citiz'en of the United Srates, and sole owner 
flot ad'eJution! ^^ ^^^ vesseKand cargo, of the value insured, and 
A ves^i migfiL made insurance thereupon, according to the ppli^ies* 
Jftwfa^ sail for ^hat the vessel arrived in safety off the port of n 

A port in thp _ , , ^ 1 r tKir 1 .  <« * 

West Indies, Laguira, ott the 29th of March, but was refused 
w"**k"d d* ^ permission to Winter the port, except upon terms, as 
til she 'was to.the sale of his cargo, which the master deemed 
warned off, a^- too disadvantageous to bie accepted. That he re» 
Brit/"^ ordert rained with his vessel off the port, endeavouring 
of April, 1804. to obtain permission to enter it on more advan^- 
boundToma^e tageous terms, until the 31st of March, when, find- 
inqairy else- ing that such permission could not be obtained, he 
the^WocUdin^g sailed with the vessel and cargo towards the port of 
force. Amsterdam, in the island of Curra^oa, with a view , 

and intention of ascertaining, by inquiring from* 
British ships of war, or other ships, or by actual 
inspection, or other proper meaqs, whether the said 
port was in a state of blockade, and of entering it, 
if he should find it not blockaded* That about four 
months before, he had been informed in Bukimore, 
that anr American vessel, bound to that port, had 
been warned off by the British blockading foi'ce; 
and a report, which he had heard in Baltimore be* - 
fore he sailed, that the island was still blockaded, 
induced him to suppose, at the time of sailing to- 
wards Amsterdam, that that port might still be in a 
•-"^ state of blockade, {he then being ignorant of that 

- fQcty and not^ having b^en able to obtain information 
relative thereto ojf Laguira^ and .to resolve to make - 
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ifiqpify as aforesaid, before he attempted to enter ^^^- 1^* Co, 
the port. That on the first of April, cm his pas- Wooos. ^ 
sage to Amsterdam, being then about 28 or 30 
mites distant thejefrom, he discovered a ship, dis* 
taut about 21 miles, and immediately changed his 
course and stood towards her, for the purpose 
of inquiring whether Amsterdam was still bloc- 
kaded. The ship was the. British ship of wai: 
^^ Fortune," and was then supporting alone the 
blockade of the port of Amsterdam. While stand* 
ing towards her, she seized and captured the 
schooner as prize, under pretence of an attempt to 
break the blockade, and sent her to Jamaica, where 
the vessel and cargo were condemned as good prize, 
whereby they were totally lost to the plaintiff. That 
the distance of Amsterdan^ from Xaguiva was about 
14sT miles, which may bS run in fifteen or twenty 
hours. That the plaintiff, upon the first intelligence 
9f the capture, offer^ to abandon, and demanded 
payment of the loss. 

That the British minister, on the 12th of April, 
1804, informed the government of the United States, 
that the ^siege of Currafoa was converted into 
a l^^^^^^i wltich notification the government 
of the United States did not at any time make 
known. That the British government had issued 
an order to their commanders, and to their ad*-, 
miralty courts, in the West , Indies, ** not to con* 
aider blockades as existing, unless in respect to 
particular ports which may b^ actually invested, 
and then not to capture vessels .15iound to such 
ports, unless they shall have previously been warned 
not to ef cer them." That this order was in force at 
die time of th^ capture, and had been notified by 
the British government to the government of the 
United States, and immediately published in the 
gazettes of the United States. • 

That to the eastward of Laguira, on the Spanish 
M^in, the first port is New Barcelona^ at the dis- 
tance of about St leagues from Laguira* That it 
is a small port only entered by small vessels. ; Thav 
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Woods. 



the next port to the eastward of Laguira, on the Spa-^ 
nish Main, is Cumana^ at about the distance of 70' 
leagues. That about the time of the voyage afore- 
said, no vessel could enter the port of New Barce^ 
lona without having obtained permission therefor 
at Cuniana* That the next port on the . Spanish 
Main, from Laguira, westward, is Porto CabellOy un- 
der the same jurisdiction^ and at the distance of 
about 1 8 leagues (. that . no vessel could e^nter that 
port without having obtained permission- therefor at 
Laguira. That the next port on the Spanish Main, 
to the westward of Laguira^ is Maracaibo^zt the dis- 
tance of about 93^ leagues, and about two and a ^alf 
degrees further west from the port of Amsterdam* 
That the usual course of trade for vessels from Baltic 
more with cargoes for Za^*z/ira^ assorted for the Spa- 
nish Main, is to proceed to the port of Amsterdanty if 
refused permission to enter Laguira. That vessels 
in such cases never proceed to Cumand or New Barce* 
Jona. That except Amsterdam, and the said ports on 
the Spanish Main, the nearest port to Laguira^ used 
for the purposes of trade, is in the island.of Por^» 
RicOy distant mpre than 120 leagues. But that Car^ 
thagenay on the Spanish Main, although more distant 
than Porto Rtcoy may be reached from Laguira An a 
shorter time, being more in the course of the winds. 
That there is no port in the island of 'BonairCy 
except a small roadstead on the west side of the 
island, where there is a small battery and niilitary 
post. That a vessel bound from Laguira to Am- 
sterdam, could hot touch at the said rpadstead 
without going about five leagues out of her way, 
and being delayed three or four hours, and that 
there is no other place in the neighboui;hood o£ 
Laguira or of Amsterdam, except Porto Cabello^ 
where information could then have been had respect- 
ing the continuance of the blockade. 

TJTie defendants then offered evidence to the jury, 
that when Travers sailed from Baltimore, and when 
he arrived at Laguira, and when he sailed from 
thence and arrived near the island of Curra(oa, he 
had reason to believe, and did inowj that that island 
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f^as actually blQckaded and attempted to enter the mab. Iv. Cq. 
port of Athsterdam* That when the insurance was woow. 
effected, a vessel might enter Cumana and Porto 
Gabello without first obtaining permission elsewhere^ 
That the Spanish government was a party in the 
war. Ili^t it has been usual 4nd customary for ves- 
sels sailing from Baltimore, having cargoes suitable 
to the markets on the Spanish Main, to proceed di- 
rect to either of the ports of Cumana, New Barce* 
lona, Porto Gabello, Maracaibo, or Carthagena, 
without first calling at Laguira for permission. 

"Whereupon the plaintiff prayed the direction of 
the court to the jury, that if they believe the mat- 
ters so o^ered in evidence by him^ then the proceed- 
ing towards the port of Amsterdam for the pur- 
poses and in the manner so by the plaintiff* stated 
and offered in evidence, doth not in operation of law 
deprive him of his right, to recover for the said 
losses under the said polities. 

But the court were of opinion, and so directed 
the jury, that if they shall be satisfied from the evi- 
dence in the case, that Travers, the master of the 
Whooner, had reason to believe that the island of 
Curra^oa was actually blockaded at the time when 
he sailed from Laguira, and when he arrived near, 
the. said island, and that'^e attempted to enter the 
port of Amsterdam, then the plai iUxfF cauuot main- 
tain the presexif action. « 

To which opinion the plaintiff excepted. 

The 2d bill of exceptions stated that the defend- 
ants, in addition to the evidence by them off€;red as 
stated in the first bill of exceptions, gave in evi- 
dence that Captain Travers might have obtained in- 
formation at Laguira of the blockade of Curraf oa, 
(it being well and generally known there,) ii he 
had made the inquiry; but that he made no such 
inquiry. 

That there is a smali island to the eastward of 

Vol. \\, E 
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Mar. Iir. Co. Curra^oa, called Bonaire, and about 20 miles dis- 
tant therefrom on the direct and usual route to Cur- 
ra^oa, and where Captain Travers might also have 
received information of the bloc^kade, but he sail- 
ed past the island without stopping thereat^ or ta- 
king "any measures whatever to learn whethef the 
blockade existed or not. That after Travers found 
he could not sell his cargo to advantage at Laguira, 
he determined to proceed to Forto Rico, aiid as Cur- 
rafoa was very little out of the course, to ascertain 
whether the blockade still continued. That on the 
12th of April, 1804, the blockade of Currafoa was 
notified by the British minister to our government, 
and that there had been no notification of a discon- 
tinuance thereof. That when the schooner left Bal- 
timore, it was generally reported and understood^ 
that Currafoa was blockaded. They also offered in 
evidence the record and proceedings of the admiralty 
court at Jamaica, and that the schooner was con- 
demned on the ground of an attempt to violate the 
bfockade. ' 

Whereupon the plaintiff offered in evidence all 
. the matters by him offered in evidence as stated 
in the first bill of exceptions, which bill of exceptions 
is referred and made part of this bill of exceptions, 
and also offered in evid.'^nce that the matters by the 
defendants stated in this and the foregoing bill of 
exceptions are untrue; and also that Travers, while 
lying off Laguira, did inquire whether the blockade 
of Curra^oa still continued, and could obtain no 
information on that subject; and also that at the time 
he discovered the ship of war, he might have pro- 
ceeded to, and entered into, the port of Amsterdam 
without being intercepted by the frigate. 

Upon which aforesaid statement of facts, so given 
in evidence, the defendants pray the court to instruct 
the jury that the said Travers was not justified in 
sailing from Laguira and passing the island of 
Bonaire without inquiring there whether the port 
of Amsterdam was blockaded, and that in conse- 
quence thereof, the plaintiff is not entitled to recover. 
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IBut the court were of opinion^ that if the jury Ma«. In. Co. 
shall be satisfied^ from the evidence in the case, that 
. Xravers sailed from ,Laguira for Amsterdam, with 
intent to enter that port if not actually blockaded, 
but if blockaded not to attempt to enter, but to sail 
for the island of St. Thomas ; and if the jury shall 
be satisfied, frona the evidence, that Travers did not 
attempt to enter the said port, but was captured on 
his way thither, at the distance of 29 or 30 miles 
therefrom, the court directed the jury that such con- 
duct of Travers was not unlawful, and that, notwith- 
standing such conduct, the plaintiff can inaintain the 
present action. 

The 3d bill of exceptions stated that the defend- 
ants, upon all the matters in the preceding bills of 
exceptions contained, prayed the court ,to instruct 
the jury that if they believe that the blockade was 
* notified by the Brit^ftT government to the American 
government, in a reasonable time before Travers 
sailed, and that it was generally known in Baltic* 
more before he sailed, and that he had been in- 
formed of it, and knew of the general report and 
belief, and under these circumstances sailed from La- 
guira to the port of Amsterdam, without making 
due inquiry at Laguira^ whether the blockade sub- 
sisted at Amsterdam, and passed Bonaire without 
making such inquiry, to the place where he was 
captured, then he was not justifiable in proceeding 
on the said voyage to Curral^oa, there to make in- 
quiry, not having first made the inquiry in the neigh- 
bouring ports of Laguira and Bonaire. 

The court refused to give the instruction as pray- 
ed, but repeated the instruction stated in the se- 
cond bill of exceptions; to which the defendants 
excepted. 

The 4th bill of exceptions stated that the defend- 
ants prayed the court to direct the jury, that if they 
shall be of opinion that there are three ports on the 
Spanish Main, viz. Port Cabello, i' the distance of 
21 leagues from Laguira, Maracaibo at 93 leagues 
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Mar. In. Co. from Laguira, and about 2 1-2 degrees further west 
Wood*. ^^^ Amsterdam, and Carthageni at' the distance of 
1 8^ leagues from Laguira to the v^estward^ and that 
the . prevailing winds there arc generally from thfe 
eastward, and that a voyage- may be performed 
with more facility from Laguira to Porto Cabellb 
than to Curra9oa, and from Laguira to Maracaibo 
and Carthagena, than to the island of St« Thomas, 
or Porto Rico. That those ports are situated ^n the 
Spanish Main, and under the government and ju- 
risdiction of the King of SpaUi^ -That vessels sailing 
from the ports of the United States^ are in thi 
habit of sailing direct to the said ports of Porto 
Cabello, Maracaibo, and Carthagena without ob- 
taining permission from the government at Laguira* 
That vessels leaving the United States with cargoes 
suited to the market &n the Spanish Main, fre- 
quently sailed from Laguira, to one or other of the 
above*mentioned ports for the disposal of their car- 
goes. That the island of Curra^Qa belongs to the 
Dutch goi^mment, who were parties to the war. 
That there are two other ports on the Spanish Main, 
under the Spanish government, lying to windwsM^ 
of Laguira, viz. Cumana, 70 leagues, and New- 
Barcelona, 57 leagues from Laguira, but tfce voyage 
from Laguira to those ports is more difficult than 
the voyage to Curra9oa, which is 147 miles. That 
Curragoa was known to be blockaded, and so, noti- 
fied by the British government to that of the Uni- 
ted States a reasonable time before Travers sailed, 
and that he knew the same at the commencement of 
the voyage; then Amsterdam was not a port to which 
he was entitled to go under the said policy. .Which 
direction the defendants refused to give. And the 
defendants excepted. 

The 5th exception stated that the defendants prBj^ 
ed the opinion of the court, upon the whole facts 
before stated, whether the insured had a right to 
proceed to Porto Rico, or St. Thomas, under £hc 
terms pf (he policy. That the court directed the jury- 
that he had ;29 such right^ and that |he defendant* ex^ 
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The 6di exceptioB stated that the defendafita,uiicm Mae-Iw. Co 
«11 the mattc^rs aforesaid, prayed the court to id- Woooi. 
«truct the' jury that if titey believe that the insu- 
red, after his arrival at Laguira, proceeded en a pro- 
visional voyage for the port of Amsterdam^ or for 
Porto Rico, or for St. Thomas, with an intention 
to go to Amsterdam, if not blockaded, and to Porto . 
Rico, or St. Thonias, if the port of Amsterdam was 
blockaded, he was not so entitledto do under the poli- 
cies, and in consequence thereof, that the plaintiff 
is not entitle^ to recover. Which direction the court 
refused to give, but gave the following opinion. 

The court having declared that the said Travers 
had a right to proceed from Xaguira to Amsterdam, 
as is fully stated in their second opinion, to, which they 
refer, they directed the jury that if they find that the 
said Travers intended, if the port of Amsterdam was 
blockaded, to go to the island of Porto* Rico, or St. 
Thomas, that such his intention only will not affect 
. the policies ; and that notwithstanding such inten- 
tion the plaintiff can maintain his action thereon. 
To which direction the defendants excepted. 

The 7 th bill of exceptions stated that the defendants 
upon all the matters in the preceding bills of ex* 
ception stated, prayed the opinion of the court that 
if the jury believe that Travers sailed from La- 
guira, on a Voyage to St* T'homas^ or Porto Rico, but 
W^ith an intention to proceed a small distance out of 
the way to see if Amsterdam was blockaded, and 
in case it was not blockaded then to enter that port, 
and did so proceed to the port of Amsterdam, and 
was captured as aforesaid, then the defendants are 
not answerable; which opinion and direction the court 
refused to ^ve, but gave the following opinion. 

, The court having declared that the said Travers 
had a right to proceed from J^aguira to Amster- 
dam, as is fully stated in their second opinion, to which 
they refer, they are of opinion; and accordingly 
directed the jury, that if they find th^t the said 
Trs^ver^ intended, if the port of Amsterdam wais 
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Mae. In. Co. blockaded, to goto the. isllEindof Porto Rico, or the 
^^' island of St. Thomas, such his intention only will 

not affect the policies aforesaid, and that notwith- 
standing such intention, the plaintiiBF can maintain 
his actions on the said two policies. To which in- 
struction the dc^fendants excepted. 

The verdict* and judgment being in favour of the 
plaintiff, the defendants brought their writ of error. 

P. B. Ket/y for tKe plaintiffs in error, contended, 

1. That the court ought not to have permitted 
parol evidence to be given of the intention of 
Captain Travers to break the blockade, because the 
sentence of condemnation was conclusive evidence 
of that attempt. Curragoa was not a port within 
the policy, because the policy did not give leave to 
sail to a blockaded ^rt. 

I 

2. A netg'hbcfuring port, means a port on the 
Spanish Main, under the same government as 
Laguira. 

St. Thomas was not a neighbouring port ; if it 
was, he deviated in going to Curra^oa. 

He sailed for Currafoa with a knowledge that it 
was blpckaded, and therefore the defendants are dis- 
charged* 

Harper^ contra. 

The evidence is conflicting as to the knowledge of 
the captain of the blockade, and therefore upon that 
point this court can give no opinion. The only evi- 
dence of such knowledge is, that there was a block- 
ade at a prior period, which had been notified to our 
government. But there is a difference between a 
blockade by notification, and a blockade de facto n A 
vessel has a right to ^o and inquire of the block- 
ading force. The British government had declared 
that no blockades should be considered as existing 
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in the West Indies, except blockades de facto^ and Mar. Ij^ co. 
then not to capture them unless they should have been v. 

previously warned ofE. Under this order and de- ooo»- 
claration of the British government, Travers had a 
right to go and see whether the. port was or was not 
actually blockaded. This court will not extend the 
principle of blockade farther than it has been ex- 
tended by the British government* 

The voyage, then, to Curr^^oa, was lawful. Tra- 
vers was in the due course of the voyage, and it was 
altogether immaterial whether he had any or what 
ather port eventually in view. 

Martin^ in reply. 

Travers had no right to sail for Currafoa, know- 
ing it to blockaded. If there be in fact a blockade, 
no. vessel knowing that fact has » right to go to the 
blockaded port for inquiry. ^ If she does, she is not, 
by the law of nations, entitled to warning, but is 
good prize at once. , Ille hostts est qui dat cntxilium 
hosttbus. If she sails to a blockaded port, knowing 
it to be blockaded, she assumes the hostile character, 
and is to be treated in all respects like an enemy. 
This was a blockade by notification as well as de 
facto. Our government had express notice, and all. 
our citizens are to be presumed to have notice also. 

The British treaty is not in force, but it is a cor- 
rect exposition of the law of nations on the subject 
•f blockade*. Fitzsimmons v. Bewport Ins. Com 4 
Cranch^ 199. 

The sentence is conclusive evidence of the breach 
^^^cia^<?, notwithstanding the clause in the policy 
that proof of the property being American is to be 
made here only. We admit the property^ was Ameri- 
can — we admit tv^ry thing that is to be proved 
under that^ clause. But it was not agreed that the 
question of breach of blockade should be tried here 
only. If the clause is to be so construed, it would 
jlace the insurance companies entirely in the power 
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Mar- ^N. Co. of tiie insured, because* all the persbns on bbard afe 
y^^^ llie agents of the assured, and interested to justify 

their own conduct. 

It is the duty of the insured ^nd his agents to da 
nothing to increase the -risk, and to do all in hi» 
power to avoid'loss; and their negligence, or im- 
proper conduct will discharge the underwriters* 
Thus in the case of the shifi Atlantic^ Marshall^ 321 . 
want of a passport at fi/'st sailing, although obtained 
before capture, and although the capture was not 
for, want of that paper, yet the underwriters lyere 
discharged. The insured is answerable for all the 
improper conduct of the master if it do not amount 
to barratry. 

I  ' 

Xravers knew that Curra^oa was blockaded ; at 
least he had the;^ strongest grounds of believing it| 
and if he was not certain, he ought to have inquired 
at Laguira, or at Bonaire. This neglect increased 
the risk and discharged the underwriters. ' 

Curra^oa was not a neighbouring port within the 
meaning of the policy. It means only a port on the 
Spanish Main. General expressions may be re- 
strained by the nature of the case. 'Hi us, in the 
case of Hogg v. Horner^ 2 Marshall^ 397. the eX- 
preasion in a policy on a voyage from Lisbon to 
London, " with liberty to touch at any port in Por- 
tugal," was construed to mean any port to the north- 
ward of Lisbon only. 

The fifth exception was taken to the opinion of the 
court, to show a repugnance between that and the 
opinion stated in the second bill of exceptions ; for if 
it was unlawful to go to Porto Rico and St. Thomas, 
it was equally so to go to Curra9oa. 

A.8 to the sixth exception to the opinion that t^ie 
intention to go to St* Thomas in case Curra^oa 
should be blockaded did not vitiate the policy. 

There must, at the commencement of the voyage 
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Irom L&guirg, be a certain fioced terminua ad quettu Ma». In.Co. 
Otherwise the door would be open to fraud upon the \^^ 
underwriters, as there could be no deviation. It 
ought to havfe been entered in the log-book to whttt 
port. they were bound* 

Neutral property may be condemned for violation 
of blockade* 1 Reb. 144. Ship Neptunus* We ad* 
mit the property to be Amentan, and neutral, but 
this American neutral vessel attempted to break the 
blockade. 

' A notified blockade is presumed primd facie to 
continue until the contrary be notified, or the 
blockade be removed de facto, d Rob. 92, 93* 106. 
lOS. 1 Marsh. 65. 1 Rob. 131. The Columbia. 
This vessel, having knowledge of the blockade, was 
not entitled to the privilege of being warned ofll 

As to the right to go to Curra^oa to inquire, he 
cited 1 Rab. 28a 

Harper^ contra. 

The case cited of the voyage from Lisbon to Loa- 
dqn^ was a mere question as to the meaning of th6 
parties. The nature of the voyage ^wks called in 
aid of the construction, and it was decided to mean 
any port in the. course of the voyage. 

'■^ • ,,  * 

The clause as to proof of the neutrality of ilat 
property applies to its neutral character throughout 
the whole voyage. 

Travers had a right to proceed towards the 
blockaded port for inquiry, even upon British prtn<* 
ciples, prior to the order of 1804. But after that 
ord^r there can be no doubt. 

Although there are dicta that a vessel sailing f6r - 
a blockaded port knowingly is liable to be con-^ 
demned, yet in no case is it the direct and sole 
ground of condemnation. In the case of the Co* 

Vol. VI. . P 
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Ma&. In.Co. lumbU, the vessel was taken in the actual attempt 
Woods, to break the blockade. But this doctrine is over- 
ruled by the- court of errors and appeals in New- 
York. 1 Coinea^ Cases in. Error^ S. 1 Cainss^ N. T» 
Term Sep. 12. 1 yohns. 256. Schmidt y. If. T. 
Insurance Compimy.. 

In 1 Rob. 280, 281. The Betsy ^ thejiniitations of 
the rule as to sailing for a blockaded port knowingly 
are stated by Sir William Scott. .The distance of 
the place from whence the vessel sails may excuse.^ 
So may sdso the nature of the blockade. In the 
West Indies the blockades were so short. and i^ncer- 
tain as to form an exception to the. general rule. . 2 
Rob. 95. The Mptunm. 3ut the British order of 
1804 is decisive. 

Martiriy in reply. \ 

The British order will not bear that construction. 
It has never received that construction in their 
courts. If it had this vessel would not have been 
condemned. 

Nothing but the neutrality of* the property is to 
be proved' in this country ; not that the vessel did 
not conduct herself as a neutral. 

The case of Fitzsimmons V. The Newport Insu-- 
ranee Company, was a case of naked intention^ 
without an ac^ in pursuance oi such intention. Sail" 
j;i^ with that :intetition.i«.an.ac/. , 

< 
t'ebniary 16. 

Marshall, Ch. J. delivered the foQowing opi- . 
nion of the court, viz. t 

V 

' This cause comes on upon various exceptions to^ 
opinions delivered by the circuit court of Maryland* 

» The first:exception, having been taken by the party 
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who prevailed in the cause, is passed over widiout ^^^ ^^ ^ 
consideration. Wooos. 

The 2d and 3d exceptions are so intimately con- 
nected with each other, that they can scarcely be 
discussed separately. 

This action was brought by the owners of the 
cargo of the William & Mary, to recover from 
the Maryland Insurance Company the amount of the 
policy insuring the cargo of that vessel* < The voyage 
iti^ured was ^^ from Baltimore to Lagiura, with 
liberty of one other neighbouring port, and at, and 
fjrom Aem, or ei^er of them, back to Baltimore." 
Xhe cargo was warranted to be American property, 
and the vessel to be an American bottom, ^^ proof of 
mrhich was agreed to be required in the United 
States only*^' 

Previous to the sailing of the William ScMary 
from Baltimore, the blockade of Curra9oa had been 
notified to «the President of the United States,' by 
the British government, and was generally known 
in Baltimore. The vessel arrived at Laguira, from 
which place she sailed for some other port, was cap- 
tured within thirty miles of the port of Amsterdam, 
in Curra^oa^ then actually blockaded, and was coo* 
demned.for an attempt to break the blockade. 

The proof whether the William & Mary sailed 
from Laguira for Curra^oa, or for St. Thomases or 
Porto Rico, is not positive ; and the evidence respect* 
ing the information which she sought, or might have 
received, at Laguira, respecting the blockade of 
Curra^oa, is contradictory. On the part of the 
plaintiff below, evidence was given that, at Laguira,* 
information of this fact was sought and could not be 
obtained. On the part of the underwriters, evi- 
dence was given, that no inquiry respecting it was 
made at 'Laguira, and further^ that there was a small 
island called Bonaire, between Laguira and Curra- 
.90a, not much out of the track from the former place 
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• * 

1Iak.Is<Co» iq i^cj poft of Anaterdim^ at vhich no inquiry »* 
Woods, specting the blockade of Amsterdam was made. 

The counsel for the underwriters prayed the cdurt 
to instruct the jury, that, if they beUeved these iaeta, 
the plaintiff could not recover. 

This instruction the court refused to give, but did 
instruct the jury ^Vthat if they shall be aatisfied^ 
In this case, that Captain Hemy Travers, master 
of the said schooner, sailed from Laguira for the 
port of Amsterdam, in tfaebland of Curra9oa, with 
intent to ent/er the said port, if. not actually blocka- 
ded, but. If bloekaded, not to attempt to enter, but 
to sail fiDT the island of St. Thomas's, and if the jury 
should be also satisfied, from the said evidence, that 
the said Henry Travers did not attempt to enter the 
said port, but was captured on his way to the aaid 
port, at the distance of 29 or 30 miles therefrom, 
^e.court are or opinion, and accordingly directed 
the jury, that such conduct, on the part of the said 
Henry TraVera, waanot unlawful, and that, iiotwiih^ 
standing; such conduct, the plaintiff can maintain the 
present action.'' - « 

This opinion and direction of the circuit court 
asserts two principles of law* 

• 

1. That the sentence and condemnation of a fo- 
reign court, of admiralty^ condemning a vessel as 
prize for attepipting to enter a blockaded port, i« 
not conclusive evidence of that fi^ct, in an action on 
this policy. 

• 2. That, under the circumstances of the case, the 
Bailing from Ifaguira, and the passing Bonaire, witfa- 
, «ut making any inquiry, at either place, respecting 
the blockade of Amsterdam, were not such acts of 
culpable negligence as to discharge the underwriters* 

\i Is ihe sentence of a foreign court of adminlty^ 
in this case, conclusive evidence of the fact it 

asserts ? 
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This depends entirely on the CQBStructkm given ^^^ ^^* ^• 
to the policy., The questton respecting the conclu* Wooss. 
siveneas of a foreign sentence was, some time past, 
much agitated throughout the United States, and 
was finally decided, in this court, in the affirmative* 
Pending this controversy, a change was introduced 
in the form of the policy, at several offices^ by insert- 
in^, after the warranty that the property was neu* 
tral, the words, ^^ proof of which to bb required in 
the United States only*" 

By the underwriters it is contended that these 
nvords go to the property only, and not to the . con* 
duct ofi the vesseL By the, assured it is contended 
that they s^ply to both. 

The underwriters insist that the words themselves 
import no more than that prpof respecting the pro*- 
perty may be received in the United States, and 
that a more extended construction is not necessar 
rily to be given to them in consequence of their 
connectioii with the warranty of neutrality, because 
a neutral vessel Attempting to enter a blockaded 
port would thereby discharge the underwriters, al« 
though no warranty of neutrality should be found 
in the policy. 

There is much force in this argument, and if 
the question shall ever occur on such a policy, it 
will deserve serious consideration. But whatever 
might be the law in such a case, the majority of the 
^ court is of opinion that, under this^ policy, the sen- 
tence of the foreign court of admiralty is not conr 
elusive. 

The contract of insurance is certainly very loose- 
ly drawn, and a settled Construction, different from 
the natural import of the words, is given, by the 
commercial world, to many of its stipulations; which 
construction has been sanctioned by the decisions 
of courts. One of these is on the warranty that 
the. vesseL is neutral property. It is not improbable 
that, without such warranty, die attempt of a neu« 
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Mar. In. Co. ^,^| vessel to enter a blockaded port might be con- 
WooDs. sidered as discWrgitigf the underwriters* ^But no 
such decision appears ever to have been made ; nor 
IS the principle asserted, 30 far as is known to the 
court, in any of the numerous treatises which have 
been written on the subject. On the contrary, the 
jtidgraents rendered in favour of the underwriters, 
in such cases, have been uniform^ founded on the 
breach of the warranty of neutrality, which, though 
in terms extended only to the property, has been 
carried, by construction, to the conduct of the ves- 
sel. It is universally declared that anti<^neutral con- 
duct forfeits the warranty that the vessel is neatral. 

This being the construction put by the parties, 
and, in consequence thereof, by courts, on the war- 
ranty of neutrality, it is fair to consider the reser- 
vation of the right of giving proof in the . United 
States, which, in direct terms, refers to the whole 
warranty, as intended by the parties to be co-exten- 
aive with the warranty iuelf; and, as the conduct of 
the. vessel was, in legal construction, comprehended 
in the warranty of her neutrality, that the- conduct 
of the ve^ssel would, in legal construction, be com- 
prehended in the reservation of a right to nuke 
proof in the United States.^ 

The majority of the court, therefore, is of opi- 
nion, that'the circuit court did not err in submit- 
ting the testimony respecting the conduct of the 
vessel, in this case, to the jury. ^ 

2. Are the underwriters discharged by the con- 
duct of the captain ? / 

This question is susceptible of several subdivit- 
sions. - ' ' ^ 

1 . Was the port of Amsterdam, in Curra^oa, a 
neighbouring port, within the policy ? > 

5L Did the intention to pass Amsteidam, il block- 
aded, discharge the underwriters ?' 
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3* Was an omission to inquire at Laguira or Mar.i«.Co. 
Bonaire, respecting the blockade of Amsterdam, such ^J^, 
a culpable negligence as to discharge the underwri- 
ters ? 

It is the opinion of the court that the port of Am- 
sterdam was a neighbouring port within the policy. 
The distance between the two places is inconsidera* 
ble. It is not stipulated that the neighbouring port 
shall be one under the Spanish government, nor is it 
to be implied from the nature of the ca^e. Indeed, 
the common usage of Baltimore, which was given 
in evidence, for vessels sailing with cargoes assorted 
for tha Spanish Main to and from Laguira to Cur- 
ra9oa, if refused admittance into the former port, , 
would be conclusive on this point, if, in. other re- 
spects, it could be doubtfuL 

Neither was the intention to sail for some other 
port, on the tontingency of finding Amsterdam 
blockaded, a deviation. 

It is admitted that the voyage from Laguira must 
be certain, and that only a certain voyage would be 
within the policy. But the opinion of the circuit 
court was founded on the jury^s believing tha't the 
voyage from Laguira was for Amsterdam, a voyage 
which the vessel had a right to make, and that the in- 
tenuon to sail to another port, should Amsterdam be 
blockaded, constituted no deviation while on the 
voyage to Amsterdam. 

Certainly an intention, not executed, will not de- 
prive the insured of the benefit of bis contract in a^ 
case in which he would not have been deprived of it, 
had he executed his intention. Had Captain Tra- 
vers, on the voyage to Amsterdam, sustained a par- 
tial loss, and, after entering that port, determined to 
go to Porto Rico, or $t. Thomas's, it is certain that, 
after sailing from Amsterdam, the voyage would have 
been no longer within the policy, nor would the un- 
derwriters have been answerable for a subsequent 
loss. But it could never be contended, with any 
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M AK. In. Co. aiemblance of reason, that thifr discharged them from 
Woods the loss Sustained on the voyage to Amsterdam. 

3. The omission of the captain to make any in*- 
quiry respecting the blockade of Amsterdam, at La- 
guita, or to call, for that purpose, at Bonaire, comes 
next to be considered. 

f 

The notoriety of the blockade of Curi-agoa, be* 
fore Captain Travers sailed from Baltimore, mu$t 
' affect him, especially as, the instruction given to the 

jury is not made dependent on their believing that 
he had no actual knowledge of the fact. It seems 
a reasonable duty, in ordinary cases, to make inqui- 
ry in the neighbourhood, if information be attaina* 
ble, respecting the continuance of a blockade knowtt 
previously to exist* 

It is true, that upon this point, contradictory evi- 
dence was given ; but the opinion of the court is 
predicated on the jury's believing that Captain Tra- 
vers made no inquiry at Laguira. The correct- 
ness of that opinion, therefore, depehds on its hav- 
ing been the duty of the captain to make this in- 
. quiry. 

In an ordinary blockade, this,' perhaps, might have 
been necessary ; but it is contended, that blockades 
in the West Indies were so qualified by the British 
government, as to have dispensed with this neces- 
sity. , • 

It was proved, that orders had been given by that 
government, to its cruisers and courts of vice-ad- 
miralty, which orders were communicated to, a|id 
published by, the government of the United States, 

^ ** Not to consider blockades as existing, unless in 

respect to particular ports which may be actually 
invested, and then not to capture vessels bound 

^ to such ports, unless they shall have been previously 

warned not to enter them.'' 

On the motives for this order, on the policy which " 
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diclat^d tfaifi mitigation of the general rule, so far Mar. In. (Io 
as respected blockades in the West Indies, this wooos. 
coiu*t does not possess information which would 
enable it to make any decision, but it appears essen- 
tially to vary th^ duty of the masters of neutral 
vessels sailing towards a port supposed to be block- 
aded* 

The words of the order are not satisfied by any 
previous notice which the vessel may have obtained, 
otherwise than by her being warned off. This is a 
technical term which is well understood. It is not 
satisfied by notice received in any other manner. 
The effect of this order is, that a vessel cannot be 
placed in the situation of one having a notice of the 
blockade until she is warned off« It gives her a 
right to inquire of the blockading squadron, if she 
shall not previously receive this warning from one 
capable of giving it, and, consequently, dispenses 
With her making that inquiry elsewhere. While 
this order was in force, a neutral vessel might law- 
&lly sail for a blockaded port, knowing it to be 
blockaded, and being found sailing towards such 
port, would not constitute an attempt to break the 
blockade, until she should be warned off. 

There is, then, no error in the opinions to which 
the second and third exceptions are taken. 

The 4th exception is taken to tlie refusal of the 
court to give an opinion to the jury, that, under the 
circumstances stated by the defendants below, the 
port of Curra^oa was not a neighbouring port with- 
in the policy. 

The merits of this opinion have been essentially 
discussed in the view taken of the second and third 
exceptions, and need not be repeated. The port of 
Currafoa is considered as a port within the policy^ 
and, consequently, the circuit court ought not to have 
given the opinion prayed for by the plaintiffs in 
error* 

Vol. VI. r. 
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Mak. In. Co. The 5th exception presents the extraordinary case 
'^- of an exception to an opinion in favour of the party 
^°'' taking it, and, consequently, need not be examined* 



The 6th exception presents a case not essentially 
varying from the second and third, and will there- 
fore be passed over without other observation than 
' that it is decided in the opinion on those exceptions* 

The 7th exception is to a different point. The 
counsel for the defendants below prayed the court 
to instruct the jury, ^^ that if they believed the said 
Tr avers sailed from Laguira on a voyage to St. 
Thomas's, or Porto Rico, but with an intention to 
proceed a small distance out of the way to see if 
Amsterdam was blockaded, and in case it was not 
blockaded, then to enter that port, and did so pro- 
ceed to the port of Amsterdam, and was captured 
as aforesaid, then the defendants are not answerable." 

This opinion the court refused to give, and pro- 
ceeded to repeat the instruction to which the second 
and third exceptions were taken. 

If St. Thomas's, or Porto Rico, were not neighbour- 
ing ports within the policy, as is most probably the 
fact, then the voyage from Laguira to either of 
those places was not insured. If they were neigh- 
bouring pprts, so that a voyage to either of them was 
within the policy, then going out of the way to see 
whether Amsterdam was blockaded was a deviation, 
and, of consequence, the underwriters are equally 
discharged. 

The only doubt ever felt on this point, was, whether 
any testimony had been offered to the jury to esta- 
blish this fact, which would authorize counsel to re- 
quest the opinion of the court respecting the law* 
On examining the record, it appears that such testi- 
mony was offered. It is stated that the defendants 
below offered in evidence, that the captain, on find- 
ing he could not be permitted to dispose of his car- 
go at Laguira, but on terms which amounted to a 
total sacrifice of it^ '^ determined to proceed to Porte 
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Rico, and, as Curra^oa was very little out of the M^*' <"• ^* 
course, to ascertain whether the blockade still conti- Woods. 
nited." 

This evidence might be disbelieved bjr the jury,, 
but the defendants were certainly entitled to the opi- 
nion of the court declaring its legal operation if be- 
lieved. 

It is the opinion of the court, that, in refusing to 
give the opiilion prayed in the seventh exception, 
the circuit court erred, for which their judgment 
Ts reversed, and the cause remanded for a fiew trial. 



YOUNG V. GRUNDY. 



THIS was an appeal from an interlocutory decree No writ of er- 
of the circuit court of the district of Columbia, dis- ^^ ^^\^. 
sohinff an injunction. locutoryd^cree 

dissolving an 

E* J. Lee^ for the appellant* ft' Uie answer 

neilher admits 

The decree dissolves the injunction with costs; allegations of 
which is a final decree as to the costs. 2 tVash^ 200* the bin, thtj 
Davenport v. Mason. :^^t uTe C 

hearing ; but 

The material facts of the biU are not denied nor T"!isSo* 
admitted by the answer ; they are, therefore, to be ofan injunction 
taken as true. The court below must, therefore, J|^^en***io** ^ 
have' proceeded on the ground that the original true- 
equity between the maker and payee of the note did 
affect the endorsee. 

Marshall^ Ch. J. If the answer neither admits 
nor denies the allegations of the bill, they must be 
proved upon the final hearing. Upon a question of 
dissolution of an injunction they are to be taken to 
be true. 

But the court has no doubt upon the question. 
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WiLsoir, No appeal or nrrit of error wiU lie to an int^b« 
^x Parte, cutory dccfce dissolTiMg ail MljllttGtiott.  



Writ of error dismtesed with costs. 



WILSON, EX PARTE. 



The writ of WILSON f^etitfoiied the court for a writ of Atf- 

habfot cm-pus b^Qg carpus^ and a cerihrari to bring «p the record 

dum dw«"not ^^ * civil causc in which judgment had been ren- 

1^ to bring up dered against him, upon which a ca. sa. had issued, 

fitteci"'?^ The by which he was taken and was now in confinement 

prison bounds within the prisons bounds lipon a prison-bounds bond* 

rssuftUuTciva ^^^ petition stated that the marshal had demanded 

suit. of the creditor the daily allowance for the prisoner 

agreeably to the act of congress, concerning in^ol- 

vt^at debtors within the dii^trict of CoiuiAbia, {Laws 

U. S. voL 6. p* 30 1< $ i5«) which the creditor kid 

refused to pay, in consequence of which the matfthol 

had no longer any authority to detain him. 

The act of congress provides that the circuit court 
of the district of Columbia shall^ by a general (M'der, 
fix the daily allowance for the su|iport of priscmers 
in execution for debt in civil suits^ and that ^ no 
person, taken in execution for debt or damages in 
a civil suit, shall be detained in pirifion Aefelbr unless 
the creditor, his agent or aitomey^ shfill, after de- 
mand thereof by the Marshat, pa^^ or give such se^ 
curity as he may require, to pay^ sueh daily allow« 
ance, and the prisdH feesv 

The marshal refused to discharge the petitioner;, 
and his counsel, E. J^ Lte^ now raove4 fo^ a Aateas 

corptcs. 

Marshail, Gh. J. after consultation With l^ 
other judges, stated that the court was not sattefted 
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diat a habeas corpus is the proper remedy, in a case Oneale 
of atrest ufider a civil process. Thornton. 

Habeas corpus refused » 



ONEALE V. THORNTON, 



ERROR to the circuit court of the district of Theactofas- 
Columbia, sitting in Washington, in an action of J^^Jnlf^ 'l^^X 
assumpsit upon a promissory note, dated August 6th<, authorized the 
180O, payable in nine months thereafter, and given 0?^^.*'^^***^ 
by Onealeto William Thornton, surviving commis- Washington to 
sioner of the cUy of Washington, for the purchase- \^\^^\ '*'*• ^ 
money of lots No. 1. and 2. in the square No. lOr. nlenit ^hj ^le 

indiatcity. first purchaaep, 

con templates a 
9ingU: resale 

The defence set up by Oneale was, that there was "n»y; and by 
no consideration for the note, inasmuch as the power^Ken w 
auftrintendant of the city, who (by virtue of the the act is ex- 
act of congress passed the 1st of May, 1802, entitled ^^^^^' ^^^^.^ 
^^ An act to abolish the board of commissioners in the and conveying 
city of Washington, and for other purposes,") ^**^?^P*^^^?^^ 

(99L 6. p. 126*) succeeded to all the powers, duties, Jer/the'^coiT 
2akd rights, of the late commissioners, whose office raissionerspre- 
Was abolished by that act, had abandoned or re- selves Vrom 
scinded the contract of sale, by having sold and con- setting^ op the 
veyed the same lots to another person in fee-simple, fj^dlhe teT^ 

purchaser, by 

The bill of exceptions taken at the trial, stated, in \tfenfe, ^rf- 
substance, the following case. firmed ' the 

title of the 

The States of Virginia and Maryland, having, in ser. 
Ae year 15^89, ofiered to the United States a cession 
of territory ten miles square for the permanent scat 
of government, the United States, by the act of 
congress of the l^th of July ^1790^ {yoL 1. p. 132.) 
entitled ** An act for establishing the temporary and 
permanent seat of the government of the United 
States,*' accepted the same, and authorized the pre^ 
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OsiEALB sident to appoint certain commissioners for the pur-^ 
Thornton- P^^e of carrying the act into effect. In the summer 
of 1791, the greater part of the proprietors of the 
land included within the present bounds of the city 
of Washington, conveyed the same to Thomas 
Beall, son of George, and John M. Gantt, in trusty 
to be kiid out as a city, and that after deducting 
streets, avenues, and public squares for the use of 
the United States, the residue should be equally 
divided ; one moiety to be reconveyed to the ori- 
ginal proprietors, and the other to be ** sold at such 
time or times, in such manner, and on such terms 
and conditions as the President of the United 
States, for the time being, shall direct f ^ the pur- 
chase-money to be paid over to the president as a 
grant of money, and to be applied for the purposes 
mentioned in the act of congress of 16th July^ 1790. 
The lota so sold were to be conveyed by Beall 
and Gantt to the purchasers. '^ And because it 
might so happen that by the death or removal of the 
said Thomas Beall and John M. Gantt, or from 
other causes, difficulties might occur in fully per- 
fecting the said trust by executing all the said con- 
veyances, if no eventual provision should be made, 
it was therefore agreed and covenanted between 
all the said parties, that thie said Thomas Beall and 
John M. Gantt, or either of them, or the heirs of 
either of them, lawfully might, and that they, at any 
time, at the request of the President of the United 
States, for the time being, would convey all or 
any of the said lands which should not then have 
been conveyed in execution of . the trusts aforesaid, 
to such person or persons as he should appoint, 
subject to the trusts then remaining to be executed, 
and to the end that the same may be perfected — '^* 

* In consequence of this clause in the original deeds of trust, and 
by order of the president, the trustees, Beall and Gantt, transferred 
the trust to Gustavus Scott, William Thornton, and Alexander White, 
then commissioners of the city of Washinj^on, and the survivors and 
survivor f)f them, and the heii*s of such survivor, by deed dated the 30th 
of November, 1796. This fact was omitted to be stated in the bill of 
exceptions, but the cause wasargued as if it bad been so stated. 
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The legislature of Maryland, by an act passed at Onsale 
dieir November session, 1791, c, 45. subjected all 
the lands in the city belonging to absentees, minors, 
married women, and persons non compo» mentis^ to 
the same terms and conditions as are contained in 
the deeds of trust from the other proprietors, and 
vested the legal estate thereof in Beall and Gantt ; 
and after declaring the manner in which a division 
of the property should be made between the original 
proprietors and the commissioners, it declares, that 
^^ all persons to whom allotments and assignments of 
lands shall be made by the commissioners, shall hold 
the same in their former estate, and interest, and in 
lieu of their former quantity, and subject in every 
respect, to all such limitations, conditions and encum- 
brances, as their former estate and interest were 
subject to, and as if the same had been actually re- 
conveyed pursuant to the said deed in trust." 

• 

By the 4th section it is further enacted, that " all 
squares, lots, pieces and parcels of land, within the 
said city, which have been or #hall be appropriated 
for the use of the United States, and also the streets, 
shall remain and be for the use of the United States; 
and all the lots and parcels which have been or shall 
be sold to raise money as a donation as aforesaid^ 
shall remain and be to the purchasers^ according to the 
terms and conditions of their respective purchasers •'^'^ 
The same section then proceeds to quiet the titles 
of all persons claiming by purchase from, or under 
original proprietors, who hav€ been in possession in 
their own right for five years before the passing of 
the act. 

By the act of 1793, c. 58. $ 1. the legislature of 
Maryland further provided, that " the certificates 
granted, or to be granted by the said commissioners, 
or any two of them, to purchasers of lots in the said 
city, with acknowledgment of the payment of the 
whole purchase-money, and interest, if any shall have 
arisen thereon, and recorded, shall be sufficient to 
vest the legal estate in the purchasers, their heirs 



^ 
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« 

Okealb and assigns, according to the import of such cer- 
_ V. tificates, without any dcicd or formal conveyance*'' 

By the 2d section of the same act it is eaacted^ 
that " on sales of lots in the «aid city by the said 
commissioners, or any two of them, under terms or 
conditions of payment being made therefor at any 
day or days after such contract entered into, if any 
sum of the purchase-money or interest shall not be 
paid, for the space of thirty days after the sam« 
ought to be paid, the commissioners, or any two of 
them, may sell the same lots at vendue, in the city 
of Washington, at any time after sixty days' notice 
of such sale in some of the public newspapers of 
Georgetown and Baltimore town, and retain, in 
their hands, sufficient of the money produced by 
such new sale, to satisfy all principal and interest due 
on the Jirst contract, together with the expenses of 
advertisements and sale ; and the original purchaser, 
or his assigns, shall be entitled to receive from the 
said commissioners, at their treasury, on demand, the 
balance of the money«which shall have been actually 
received by them, or under their order, on the said 
second sale ; and all lots so sold shall be freed and ac- 
quitted of all claim, legal and equitable, of the jftrst 
purchaser, his heirs and assigns." 

On the 29th of September, 1792, the President 
of the United States, by his order in writing, directed 
that the sale of lots in the city of Washington, to 
commence on the 8th of October then next, shoulf! 
be of such lots as the commissioners, or any two 
of them, should think proper. That the sale should 
be. under their direction, and on the terms they 
should publish. And it was on the same day fur- 
ther ordered by the president, that any lot or lots in 
the city of Washington might, after the public sale 
which was to commence on the 8th of October, 1792, 
be sold and agreed for by the commissioners^ or aay 
two of them, at priiirate sale, at such price, and' on 
such terms, as they might think proper* 

On' the 24fth of December, 1793, after the passing 
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of the above recited act of the Maryland legislature Osealk 
of November session, 1/93, c. 58. Robert Morris thoknton. 
and James Greenleaf entered into a contract with 
the commissioners for the purchase of six thousand 
lots in the city of Washington; payable in seven 
annual instalments. The lots to be selected by Mor- 
ris and Greenleaf in the manner described in the 
contract* They selected, among others, the two lots 
sold afterwards to Oneale, and for the purchase of 
which by Oneale the note was given upon which 
the present suit was brought. 

Morris and Greenleaf received conveyances for 
all the lots which they paid for under their contract, 
but having failed to pay some of the instalments, the 
commissitHiers, by virtue of the act of Maryland, 
If 93, c. 58. duly advertised for sale a large number 
of the lots contracted for by Morris and Greenleaf, 
including the lots in question* The terms of sale 
were, that the purchase-numey should be paid in 
three, six and nine months, and secured by good ne- 
gotiable paper endorsed to the satisfaction of the com- 
missioners* At this sale the defendant Oneale pur- 
chased lots No* 1* and 2* in the square No. 107. at 
a price considerably greater than the amount due 
thereon from Morris and Greenleaf and gave his 
promissory notes therefor^ upon one of which the 
present suit was brought* 

By the act of congress passed on the 1^/ of May y 
1802, voL 6* p. 126* it is enacted, ^^ That from and 
after the first day of June next, the offices of the 
commissioners appointed in virtue of an act passed 
on the 16th day of June, 1790, entitled, * An act to 
establish the temporary and permanent seat of the 
government of the United States,' shall cease and 
determine ; and the said commissioners shall deliver 
up to. such person ^s the president shall appoint, in 
virtue of this act, all plans, draughts, books, re- 
cords, accounts, deeds, grants, contracts, bonds, ob- 
ligations, securities, and other evidences of debt in 
their possession, which relate to the city of Wash- 
ington, and the aifsurs heretofore under their superin- 

Vol. \h H 
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CABALS tendance or care." And it was further enacted, 
Thornton. " That the affairs of the city of Washington, which 

' have heretofore been under the care and superintend- 
ance of the said commissioners, shall hereafter be 

' under the direction of a superintendant to be ap- 
pointed by, and to be under the control of, the Presi- 
dent of the United States ; and the said superintend- 
ant is hereby invested with all powers, and shall here- 
after perform all duties which the said commission- 
ers are now vested with, or are required to perform, 
by or in virtue of any act of congress, or any act of 
the general assembly of Maryland, or any deed or 
deeds of trust from the original proprietors of the 
lots in the said city, or in any other manner what- 
soever.*' And it was further enacted, " ITiat the 
said superintendant shall^ prior to the first day of 
November next, sell, under the directions of the 
President of the United States, all the lots in the 
said city which were sold antecedent to the sixth 
day of May, 1796, and which the said commisnoners 
arc authorized by law to resell^ in consequence of a 
failure on the part of the purchasers, to comply 
with their contracts." 

Under this act Thomas Munroe was appointed 
superintendant, and having given the notice required 
by the act of Maryland, 1793, c. 58. and Oneale 
having failed to pay his notes, the superintendant 
proceeded to sell again the lots No. 1. and 2. in the 
square No. 107. and one Andrew Ross became the 
purchaser ybr a sum less than the amount due therein 
from Morris and Greenleaf, the first purchasers. 
Ross assigned his interest in the lots to James 
Moore, to whom the superintendant afterwards con- 
veyed the lots in fee-simple, by a deed which recites 
the contract between Morris and Greenleaf, and Ae 
commissioners for the purchase of six thousand lots ; 
the selection of lots No. 1. and 2. in square No« 
107. as part thereof; the failure of Morris and 
Greenleaf to pay the purchase- money therefor; the 
sale by the superintendant to Ross, and the assign- 
ment by Ross to Moore; but takes no notice <tf the 
intermediate sale to Oneale. The money^ received 
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upon the. sale to Ross, was by the superintendant Qhbai^s 
applied to the credit of Morris and Greenleaf, the xhor^tok. 
original purchasers. 

The first resale of lots by the commissioners, for 
default of payment by purchasers, took place on the 
2d of May, 1 797» Another resale of other lots took 
place on the 28th of August, 1797. At these resales 
aone of the lots contracted for by Morris and 
Greenleaf were resold, and in every instance except 
one^ the lots produced, at such resale, as much as was 
due thereon from the fir^t purchaser, with interest 
and expenses of sale. On the ISdi of October, 
179Tj the first resale of Morris and GreenleaPs lots 
commenced, and the commissioners then laid it down 
as a rule, and from which they never afterwards de- 
parted during the existence of their offices, that no 
lot should be resold for less than the amount due 
thereon from the first purchaser, with interest and 
expenses of sale. 

The commissioners, at the time of their resale to 
Oneale, had a right to resell the lots for the default 
©f Morris and Greenleaf. The notes given by 
O.Q(S;ale for the purchase*money, were endorsed by 
Basil Wood» but. he endorsed only as security, and 
the only consideration for the notes and the endorse^ 
mejit was the sale of the lots. 

Upon second resales of lots it was the universal 
practice of the commissioners to apply the money 
actually received therefor to the credit of the ac- 
c<Hint of the first purchaser, taking no notice of the 
intermediate purchaser^ and they always sold as for 
the default of the first purchaser, and all the deeds 
which they made to purchasers at such resales, re- 
cited the fi^st contract only for the purchase of the 
Iqft, and the default of the first purchaser as the only 
c^use of such resale;^ wholly pretermittiBg all inter- 
mediate purchasers* 

« 

Upon this stateni^nt of the evidence, the defend- 
VA moved the court to instruct the jury, that if they 
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Oksals should find, from the evidence, thfit the bargain be* 
Thoantonv tween the plaintiffs and defendant for the sale of the 
two lots^as understood and made by the parties to 
be upon* the condition and contingc^»:y that if the 
promissory notes given for the purchase-moni^ 
should be punctually paid, it should become an ab-i 
solute sale to the defendant, but if the promissory 
notes should not be punctually paid, the commis<* 
sioners should have the option of annulling the bar* 
gain for the sale, and of reselling the lots as for the 
original default of Morris and Greenleaf, the first 
purchasers. And if the jury should furth^ find, 
from the evidence, that the superintendant, in re- 
selling to Ross, and conveying to Moore his as« 
signee, did so resell and convey the lots as for the 
original default of Morris and Greenkaf, in di^ 
ajffirmance of the bargain to seii them to the defend* 
antf and in pursuance and exercise of such o|mon 
reserved to the commissioners ; tjie plaintiffs are not 
entitled to recover the said purchase-money in tUs 
action. 

Which instruction the court refused to give. 

The defendant then prayed the court. to instruct 
the jury, that upon the evidencp offered as above^ 
if believed by the jury, the plaintiffs were not en- 
titled to recover any part of the purchaseonK>ney 
bidden by the defendant for the lots as above men^*. 
tioned. But the court refused this instruction also ; 
whereupon the defendant took a bill of exceptions 
and sued out his writ of error. 

P. B. Key and F^ •J. Key^ for the plaintiff in erron- 

These lot^ were originally sold to Morris and 
Greenleaf by the commissioners, who, upon the de*- 
fault of Morris and Greenleaf, sold them to the 
plaintiff in error. Upon his default, the si:q>er]ii«- 
tendant, who succee4ed to the rights, powers and 
duties of the commissioners, sold them to RoaOy who 
assigned his right to Moore^ to whom* the superin-^ 
tendant conveyed them by a deed which paissed the 
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legal estate in fee to Moore, The act of congress, Owba.l« 
directing him to sell certain lots, does not aiTect the THo«HTotf, 
present question ; for it only directs him to sell such 
lots as the commissioners were, at the time of pass- 
ing that act, authorized by law to resell. The 
question then is, what were the rights and the au- 
thority which the commissioners then had re- 
specting these lots ? 

We contend that the power of resale given to the 
concimissioners by the act of Maryland, 1793, c. 58. 
^ 2« can be used but once^ and expires in the using* 

The evils intended to be remedied by that law, 
were these. Before that act was passed, whenever the 
commissioners had contracted to sell a lot, and the- 
purchaser failed to pay the purchase»money at the 
time stipulated, the commissioners could not en« 
Ibrce the payment by a resale of the lot without ob^ 
tailiing a decree for that purpose from a court of 
chancery. I'his was productive of great delay and 
eitpense, which became oppressive in proportion to 
the great number of sales which they were authori- 
zed to make. The expense would not only exhaust 
the funds intended to be raised from the donation 
of the lands, but the delay wouM defeat the object 
of the donors, which was to provide suitable build^ 
ings for the accommodation of the general govern- 
ments 

As the commissioners were public officers of the 
government, having no personal interest in the sub^ 
ject of their trust, it was deemed prudent and pro- 
per to confide to them a limited portion of the 
chancery jurisdiction, as to the sales of the public 
lots. Accordingly they are authorized by that act, 
in case the purchase-money should not be paid in 
thirty days after it ought to have been paid, to sell 
the lots at vendue, upon sixty days' notice, and to 
retain sufficient of the money produced by such new 
sale, to satisfy all principal and interest due on the 
JirH contract, with the expenses of sale ; and the ori- 
.ftnal purchaser, or his as8igns,i\ras entitled to receive 
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Onbale the balance of the money which should be actaally 
Thornton. *'cceived by them on the second sdle; and such lots 
were to be freed of all claim, legal and equitable, of 
thejirst purchaser, his heirs and assigns. 

This was a short and summary mode of foreclo- 
sing the equity of the first purchaser, and of collect- 
ing the purchase-money. It was, in effect, a sta- 
tutory decree for those purposes. It not only does 
not contain an authority to continue to resell as of* 
ten as default should be made, but it contains ex- 
pressions inconsistent with such a construction. 

Thus the commissioners are to retain only suffi* 
cient to satisfy the ^rat contract, and the surplus is 
to be paid to the original purchaser only. What-' 
ever, therefore, might have been the sum received 
from the sale to Ross, Oneale could derive no bene* 
fit therefrom ; if he would not have been entitled 
to the surplus, he cannot be chargeable with the 
deficiency, without attributing to the legislature the 
most palpable injustice; an imputation which can^ 
never be consistent with the true construction of a 
doubtful statute. Indeed, the statute does not con- 
template the possibility of a deficiency; it makes no 
provision for such a case, and it speaks of the ba- 
lance as being certainly in favour of the first pur- 
chaser in all cases. Nor does it contemplate the 
necessity of a second resale. It seems to presume 
that the first resale would be for cash, and would 
certainly produce more than sufficient to satisfy the 
original purchase-money, with interest and charges. 
If any person is liable for the deficiency it must be 
Morris and Greenleaf, who, by the* express provi- 
sions of the act are entitled to the surplus* Tho le- 
gislature intended only to give a summary remedy 
against the lots, not to impose a new personal re- 
sponsibility upon any third person for the deficiency 
of Morris and Greenleaf. 

The commissioners, then, having a right to re- 
sell but once, and having actually^resold to Ross, 
received from him the purchase- money, and convey- 
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ed die legal estate to his assignee by a good deed in Ombalb 
fee-simple, cannot deny it to be a valid resale, it is xhorntok. 
not for them to say that it is not the execution 
of the power granted them by the statute ; they are 
estopped by their deed to deny their authority to 
make that resale* If that resale was valid, (which 
they cannot deny,) it must be because the interme- 
diate contract for resale Was void, or at least voida- 
ble at their option , it is also evidence that they had 
made their election under such option if they had 
it. Besides, the legal estate is gone to the assignee 
of Ross, who is a bona fide purchaser for a valuable 
consideration without notice of Oneale's equity, if 
he ever had any, so that it is not now in the power 
of the commissioners specifically to execute the con- 
tract on their part; and therefore they cannot 
claim a compliance with it on his. 

The sale to Ross was made by the commissioners 
either in affirmance or disaffirmance of the sale to 
Oneale. If it was made in affirmance of the sale to 
Oneale, then it must have been sold as his property* 
The commissioners ought to account with him for the 
proceeds; Af would be entitled to the surplus, and the 
commissioners would be authorized to retain in their 
hands sufficient of the money produced by such new 
a^le to satisfy all principal and interest due on the 
second contract, (i. e. the contract to sell to Oneale.) 

But the statute only authorizes the commis- 
sioners to retain in their hands sufficient to satisfy the 
amount due on the first contract, (i. e. the contract 
with Morris and Greenleaf,) and obliges them to 
pay over to them the balance. 

And in conformity with these provisions of the 
statute, the commissioners always resold as for the 
default of the ^r^^ purchasers, Morris and Green- 
leaf. They never pretended to retain more than 
the amount due from Morris and Greenleaf upon 
the first contract, and they always passed to their 
credit the surplus* The sale to Ross, therefore, 
could not have been in affirmance, but must have 
been in disaffirmance of the contract with Oneale« 
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Onealz Having then by their acts disavowed that contract^' 
Thornton, ^^^Y canJ^ot now set it up again, after they have 
sold and conveyed away to another the very subject 
of the contract, and received its value* 

The consideration of the notes has totally failed* 
The legislature of Maryland might have granted 
to the commissioners a continuing power to resell / 
upon each default, and each resale might have fore- 
closed the equity of all preceding parties : but they 
have not done so, and have used a language wholly 
inconsistent with such a provision. 

Rodney^ Attorney^General^ and jfones^ contra* 
• 

The grounds taken by the opposite counsel de- 
pend upon the construction of the act of Maryland^ 
and even admitting them to be right in their con- 
struction, the notes are not void* 

But we contend they are not right in that con- 
struction. The act of assembly authorizes a re- 
sale as often as default shall be made by any pur-^ 
chaser. The right to resell, is, ex vi termini^ coex- 
tensive with the original power to sell. Every re- 
sale is a new sale, and within the statute. , The 
terms, ** new sale," ^^ first contract," " ortgimii 
purchaser," ^^ second ssat^^^ and "^r*^ purchaser," 
are all relative terms. Oneale is the original pur- 
chaser, the Jirst purchaser, as to Ro^; and ^f^ 
contract is, as to Koss^ the Jirst contract. 

The expression in the second section of the act 
is extensive enough to comprehend all the resales* 
It is that " on sales of lots in the said city by the 
said commissioners, under terms or conditions of pay- 
ment being made at a future day," &c. " and if the 
purchase-money shall not be paid," Sec. ^* the com- 
missioners may sell the same lots at vendue," &c» 

** On sales of lots," nieans " on any sales of 
lots;" a r^ale is as much a sale as the original 
sale ; consequendy, if upon a resale, the purchase- 
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money should Bot be paid^ the commissioners wotdd OkzalA 
have as good a right to sell again as they had for the YHo»iiTd!T 
firtft default. It ^As clearly an error in them to cre- 
dit the amount of sales to the account of Morris and 
Greenleaf. But if the commissioners could r^ell but 
once, the second resale to Ross was without autho- 
rity, and void. The sale to Oneale remains good, 
and the notes are valid. In that case nothing pass- 
ed to Ross by the deed to him ; for the commis- 
skmers, being mere trustees^ andliaving no interest, 
could convey only what they had authority to con- 
vey. But if the legal estate has passed to the as- 
signee of Ross^ that circumstance does not invali- 
date the notes. It was the fault of Oneale him- 
self, for he might have paid the purchase-money 
According to his contra<^t, and obtained a title. Du- 
ring the period of two years he could have availed 
hiniself of the contract; he might have soM, or 
otherwise disposed of the lots. Before he can 
show the notes to be nuda pactOy he must show that 
there never was a consideration for them'. 

Thfe act meant to give the commissioners the same 
right-^as to the sales of. lots which a vendor of per* 
aonal property has in England* If the purchaser 
ides not p2if for the goods on the day stipulated, 
the vendor may sell them again at the risk of the 
first vendee ; and If they proauee less, he may reco- 
ver from him the difference ; so that the sale to 
Ross may be vaRd, and yet Oneale liable for tiie 
difference between the sum paid by Ross, and the 
sum due from Morris and Greenleaf, upon the first 
contrflLCt. 

P. jB* Key^ in reply, observed, that there must 
not only be a sufficient consideration for the notes 
at the tiine they were given, but there must be a 
Qonsideration continuing up to the time of trial. 

As to the idfea of charging Oneale with the dif- 
ference between the amount due from Morris and 
Gr^enleafi and the aifoount paid by Roas, be asked^ 

Vol vr. I 
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QjsKALv ^ho would pay that cKfFerence, if thcr« had been^'fiA 
Tmobnton. there might be, according to the construction con* 
tended for on the other side, fifteen intermediate 
purchasers who had all failed to pay their notes ? 
Would all the notes be valid ? Or to which of them 
should the commissioners resort i . 

4 

February IS* 

Mabsrall,' Ch. J. delivered the opinion of the 
court as follows i 

This suit was instituted on a promissory note gi-* 
ven by the plaintiffs in error, to the commissioners 
of the city of Washington, in payment for two lots 
originally sold to Morris and Greenleaf, and resold 
to the plaintiff in consequence of the failure of the 
originkl purchasers to pay the purchase-money. The 
defendant having also failed to pay the purchase- 
money, the lots were again resold by the superinten- 
dant, who succeeded to the powers of the commission- 
ers, and were conveyed to the assignee of the third 
purchaser. Oneale, the defendant, in the circuit 
court, contended that, by this subsequent sate and 
conveyance, a total failure of the consideration for 
which the note was given has been produced by the 
act of the creditor, and that he is couBequently dis- 
charged from paying the note. This point having 
been decided against him, he has brought a writ of 
error to the judgment of the circuit court, and in- 
sists here, as in the court below, 

\. That the consideration on which the note was* 
given has totally failed, and that this failure is pro- 
duced by the illegal conduct of the agent for the city. 

In support of the judgment of the circuit court 
it is contended; 

1. That the act of the legislature for the State of 
Maryland, under which botli resales purport ta 
have been made, authorizes a third sale on the fail- 
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lire bf the purduiser at the ^second sale to diadiai^e Onbai,e 
his note* 
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H. If this bje otherwise^ that such subsequent sale 
could not affect the right of Oneale, whose title 
would still be good. 

The first point depends on the second section of 
the act entitled a further supplement to the act ^^ con* 
ceming the territory of Columbia, and the city of 
Washington»'' 

• ^ 

This act enables the commissioners to sell at pub* 
lie vendue any lots sold by them on credit, if the 
purchaser shall fail to pay the purchase-money thir- 
ty days after the same shall become due, and to *> re- 
tain in their .hands sufficient of the money, produced 
by such new sale, to satisfy all principal and interest 
due by the first contract, together with the expenses, 
&c. and the original purchaser, or his assigns^ shall 
be enttded to receive from the said commissioners, at 
their treasury, on demand, the balance of the money 
which may have been actually received by them, or 
under their order, on the second sale, and all lots, so 
sold, shall be freed and acquitted of all claim legal 
and equitable, of the first purchaser, his htirs and 
assigns/' 

It has been argued, that the terms of this section 
allow a resale so long as the purchaser shall fail to 
pay the purchase-money, and that every purchaser, 
so failing, remains liable for his note, no (withstand^ 
ing such resale* 

But this court is of opinion, that a single resale 
only is contemplated by the legislature, and that by 
such resale^ the power given by the act is executed* 

The proposition, that a power to resell, if not re- 
stricted by the terms in which it is granted, implies 
a gift of all the power possessed at the original sale, 
will not be denied ; but the court is of opinion, that 
in this case, the power of reselling is restricted by 
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the words which confer it. These words ^re sudiAs, 
in their literal meaning, ^PP^y exclusively to a £r8t 
and second sale. The words, " first contract," " ori- 
ginal purchaser,'^ and *' first-purchaser,'* designate, 
as expressly and exclusively as any words our lan^ 
guage furnishes, the first ssde made of the property^, 
and the purchaser at that sale, and no other* It is 
true, that the natural import of words may be affect* 
ed by the context, and that where other parts of the 
statute demonstrate an intent different fro^n that 
which the words of a particular section of diei)A- 
selves would import, such manifest intent may be 
admitted to give to the words* employed a less ob- 
vious meaning. But, in this statute, no such lateiit 
appears* 

Men use a language calculated to express the idea 
they mean to convey* If the legislature had con* 
templated various and successive sales, so Aat anjr 
intermediate contract or purchaser was within die 
view of the lawmaker and intended to be affected 
by the power of resale given to the commissioners, 
the words employed would have been essentially 
different from those actually used* We should ccr* 
tainly have found words in the act applicable to the 
case of such intermediate contract* But we find no 
such terms ; and the want of them might, in the 
event of different sales, for different prices, produce 
difficulties scarcely to be surmounted* No man, in* 
tending to draw a law for the purpose of giving the 
commissioners a continuing power to resell as often 
as default in paynient should be made by the purcha* 
ser, could express that intention in the language of 
this act*. 

It has been argued, by the defendants in eryoTf 
that every subsequent de&ult would produoe the 
same necessify for reselling again that was produced 
by the defavilt of the orig-inal purchaser, and that 
therefore the legislature, if their words will permit 
it, ought to be ifbnsidered as haying given the ^aine^ 
remedy. • 
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The influence areadify concisded to tfait flt^mtnt <^^^^^ 
m general cccbes, is miich impaired, if not entirety TaomvToiis 
destroyed, by she particular droHmstances attending 
this law. 

A contract for 6fiO0 lots was concluded on die day 
lihat jthis act plissed, immediately after its passage. 
In this large contract was merged a former contract for 
3,000 lots made with' one of the purchasers tn this 
second contract. It is impossible to reflect on this 
fa^t without hekig persuaded that the law was agreed 
upon by the psyrties to this contract, and was specially 
flidapted lo it. The immensity of property disposed 
of by this saie, furnished motives for legislative aid 
by giving a speedy remedy to the commissioners which 
might not exist on the resale of particular lots occa* 
sioned by any partial default in the purchasers. In con« 
sideration of the magnitude of the contract, the lots 
irould, according to the ordinary course of human 
afiairs, rate lower than in cases of a few sold to indi* 
viduals. Consequently it could never enter the mind 
of the commissioners, or of the legislature, that one ot 
these lots resold would not command a much higher 
price than the estimate made of it in the original con* 
tract. We therefore find no provision made, in th(? 
law, for the event of a lot's selling for a less sum, 
wken resold, than was originally given for it. This 
Garnishes additional inducements to the opinion that 
the legislation considered itself as having done as 
much as the state of the city required, by giving this 
summary remedy for the defauh of. the first purcha- 
ser^ and leaving the parties afterwards to the ordinary 
course of |aw. 

It is, then? the opinion of the court that the act of 
assembly, under which the superintendant has acted, 
did not authorize the resale to Ross of the lots which 
had been previously resold to Oneale. 

It remains, then, to inquire whether this sale and 
conveyanqe so affects the title of Oneale, as to pro* 
duce a failure of the eonsideration on which the note 
was given. 
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Q«BALs In this case, the impropriety, which has occmred 

Tmobktov. i^ consequence of an agent's misconstruing his powers^ 
is a fact dehors the tide papers : It is not apparent on 
the face of the conveyances. They purport to pass a 
title which is entirely unexceptionable. How far such 
a conveyance may . be valid in law, or how far it may 
be affected in equity by actual or implied notice to 
such subsequent purchaser, this court will not now 
decidjs* 

The city, by reselling the property, and conveying 
it to the purchaser, (an act to be justified by no 
state of things but the nullity of the previous sale,) 
has not left itself at liberty to maintain the continuing 
obligation • of that sale ; and the plaintiff, by setting 
up this defence, has affirmed the title of the last pur** 
chaser. 

This court is of opinion that the city has disabled 
itself from complying with its contract, and that, on 
the testimony in the cause, the pluntiff below ought 
0Ot to have recovered. 

• 

Judgment reversed. 

This cause came on to be heard on the transcript 
of the record from the circuit court, for the county of 
Washington, and was argued by counsel ; all which 
being seen and considered, this court is of opinion 
that the circuit court erred in refusing to give the 
opinion prayed by the counsel for the defendants in 
that court, that, on the whole testimony, if believed, 
the plaintiffs in that court could not suppprt their 
action. This court doth therefore reverse, and annul 
the judgment, rendered !in this cause by the said 
circuit court, and doth remand the cause to that court 
for a new trial thereof. 
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SLING V. THE DELAWARE II)JSURANCE 

COMPANY. 




ERROR to the circiiit court for the district of ,The qn^t- 
Pennsylvania, in an action of covenant upon a policy JhJ^VoySipB'be 
of insurance upon the freight of the Fenus from Phila* broken up, amd, 
delphia, to the Isle of France. J^^-^JlT ^ 

juitijfed in re* 

The vessel a^led early in December, 1807, before q^^uSt *3 
the British orders in council of the preceding No- law, and the 
vember were known in the United States. On the ^^^^l ^^ 
afternoon of the 16th of January, 1808, while pro- li^no/ ^ '"to 
secuting her voyage, she was arrested by the British rcg»d«d by- 
ship of war Wanderer^ by whom she was detained xhcT British 
until the morning of the 1.8th, when she was restored orders incoun- 
to the captain, her papers being first endorsed with ^ NoJlaniei^ 
these words, " Ship Venus warned off the 18th of i8or, m not 
January, 1808, by his maiesty's ship Wanderer, 'P"*^'*>"^ * ^»- 
irom proceeding to any port m ^possession ot his from the uni* 
maiesty's enemies*" ^^ States to 

•* -^ a colony ^oT 

France* 

" Edward Medley. 2d Lieut.^ ^ if f«>m fear, 

•^ . founded on 

. , misreprescnta- 

The captain was verbally informed by an officer of i»on» ih« voy- 
the Wanderer, that the Isle of France was blockaded^ uptth^ uTjS." 
and that the Venus would be a good prize if she pro* writers are not 
ceeded thither. ^We, 

Hie captain returned to Philadelphia, where he was 
disabled from prosecuting his voyage by the embargo* 
Considering the voyage as broken up by the arrest 
and detention of his vessel by the Wanderer, he on ^ 
that account abandoned to the underwriters. 

These facts were specially found by the jury, who 
also found that ^^ by the interruption, detainment, and 
warning off of the British force, the voyage of the 
ship -Venus was broken up." 

They also found that thei Isle of France was not 



72 SUPREME COURT tT- S. 

K<>ci actually blockaded, from the 6th of December^ 1807^ 

BbuIw Ca. *° *^ ^^^ ^^ February, 1808. And that by the in-^ 

^_ ^ --^i fomtotion and warning given by the officers of the 

~ ^ ^ British fleet to the captain of the Venus, he was 

fully justified in returning to Philadelphia ; and that 

by reason of the embargo she was unable to renew 

the voyage. 

By the British otdei»s in cduncil of thd 1 1th of No- 
vcmbef, 1807, as found by the jury, it is orderedf 
** That aU the ports and places of France and her dfies, 
or of any other country at war with his majesty, and 
dit other ports or places iii Europe from wkich, al* 
. though not at war with his majesty, the Briti^ &Lg is 
elclM^d, and all ports or places in the doldnies be- 
longing to his majesty's enemies, shall A*om h^efice* 
forth be subject to the same restrictions in point of 
ititde and navigation, with the excejyttons heteitt after 
tnentioned, as if the sancie were actually blockaded by 
his msijesty's naval forces^ in the most strict and rigo* 



?ou& manner." 



** But although his majejty woaM be fully jtistified, 
by the circumstances and considerations above recited, 
in establishing such system of restrictions with re«* 
spect to all the countries and colonies of his enemies, 
without exception or qualification ; yet his majesty, 
being nevertheless desirous not to subject neutrals ta 
any greater inconvenience than is absolutely insepara- 
ble from the carrying into eSect his majesty's just 
determination to counteract the designs of. Ins ene- 
mies, and to retort upon his enemies themselves, the 
consequences of their own violence and injustice ; and 
being yet willing to hope that it may be possible 
(consistently with that olyect) still to aUow to neil- 
trals the opportunity of furnishing themselves witK 
produce for their own confsumption and supply ; and 
even to leave open for the present such trade with his 
majesty's enemies, as shall be carried on directly 
with the ports of bisf majesty's dominions, or of hi55 
aUies, in the mannefr herein after mentioned. - 

His majesty is therefore pleased further to order, 



and it is heitfcy wdered, thsitfiothing herein rotttaitidf ^ 
shall extend to subject to capture, or txmdemnation, Hxi^ x^. c«. 
any vessel, or the cargo of any vessel, belonging to 
any country, not declared hy this order to be subjected 
to the restrictions incident to a state of blockade 
which shaU hm>e cleared out with such cargo from 
some port or place of the country to which she be- 
longs, (either in Europe or America, or from some 
free port in his majesty's colonies, under circum- 
stances in which such trade from such free port is 
permitted,^ direct to some port or pkce in the co- 
lonies of his majesty's enemies, or from those colonies 
direct to the country to which such vessel belongs, or 
to some free port jn his majesty's colonies, in such 
cases and with such articles a^ it may be lawful to im* 
port into such free portj nor to any vessel, or the 
cargo of any vessel, belongmg to any country not at 
war with his majesty, which shall have cleared out 
from some port or place in this kingdom, or from 
Gibraltar, or Malta, under such regulations as hla 
majesty may think fit to prescribe, or from any port 
belonging to his majesty's allies, and shall be proceed" 
ing direct to the port 8|>ecified in her clearance ; nor 
to any vessel, or the cargo of any vessel, belonging to 
any country 'not at war with his majesty, which shall 
be comk^ from any port or place ixi Europe which 
b declared by this order to be subject to the restric* 
HioiaB incid^t^Q a state of >biockade, destined to some 
port or place m JEurope belonging to his majesty, and 
which shall be on her voys^ direct thereto ^ but these 
e^enaptions are not tp be understood as exempting 
from. capU)re, or confiscation, any vessel or goods 
which shaU be liable thereto in respect of having en« 
tered or departed from any port or place actually 
blockaded by his majesty's squiulrons or ships of war, 
or fox being enemies' property, or for any other caus^ 
than the contravention of this present oi*der." 

" And the commanders of his majesty's ships of 

war, &c. are hereby instructed to warn every vessel 

which shall have commenced her voyage prior to any 

jiotice of this order, and shsilbe destined gto ?iny port 

Vt>I. VI- K 
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KiK« of France, or of her allies, or of any other country 

IDel^In. Co. ^* ^^ ^*^ ^^ majesty^ or to any port or place from 
' which the British flag as aforesaid is excluded, or to 
any colony belonging to lus majesty's enemies, and 
which shaU not have cleared as is herein before allow- 
ed, to discontinue her voyage, and to proceed to 
some port.or place in this kingdom, or to Gibraltar, 
or Malta ; and every vessel which, after having been 
so warned, or after a reasonable time shall have been 
afforded for the arrival of information of this his 
majesty's order, at any port or place from which she 
sailed, or which, after having notice of this order, shall 
be found in the prosecution of any voyage contrary to 
the restrictions contained in this order, shall be cap- 
tured, and, together with her cargo, condemned as law- 
ful prize to the captors." . 

The Venus returned to the Delaware on the 21st 
of February, 1808, and, on the 22d, the following 
letter of abandonment was written by Vanuxem and 
ClarJkj the agents of the plaintiff. 

^Thomas Fitzsimmons, Esq. 

Sir, 

. The ship Venus, Captain King, bound from hence 
to the Isle of France, having had the register endorsed, 
and warned by the British ship Wanderer from 
proceeding to her destination, has returned to this 
port ; by which circumstance her voyage is bro- 
ken up. We do therefore hereby abandon to your 
office the freight insured by policy of 5th December 
last, for 6,000 dollars, on freight out valued at 8,00O 
dollars. 

Yours, 

•Vanuxem and Clark. 

Thomas Fitzsimmons, Esq. 

*> • 

Fres* DeL Ins. Co* 
The jury further found Jhat the possession was not 
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as prize, but merely to prevent the Venus from pro- *»«^ 
secuting her voyage to the Isle of France. Diulii.Co. 

Upon this spmal verdict^ judgment, in the court 
])elow, was rendered for the defendants. 

..." ^ ** • 

Ing^ersoU^ jun. for plaintiff in error, doutended) 

1. That no abandonment at all vras necessary in thie 

.case. 

2. That the abandonment tira^ sufficient;* 

> 

3. That this was a loss within the policy. 

4. That the justifrcation of the captain, from all the 
circumstances of the case, was a matter of fact to be 
decided by the jury, and that their finding upon that 
point was conclusive. 

6. If the justification be not a matter of fact for the 
jury, yet the facts found by the jury are in hew a jus- 
tiflcatiou. 

1. and 2. Upon the question of abandonment he 
cited 2 Emerkg^ 174, 175. Marsh. 480. Sth edit. 
148. Le GuidGHy c. 7. RoccuSy in notis. 44. 95. 3 
Ati. 19i^. 1 Tk Jf. 608. Pari^ 171. 192. J839. 
jMarsh. 517. 559. 2 Falin^ 99. Pothier^ru 128. 1 
Johns. K r. Rep, 181. Emerig. 197. 1 T. R. 
304. Mllar^ 308. 282. 2 fittrr. 1209. Pork^ 143. 
5 5o*^ fcf PulU 3ia Lucsna v. Crauford* » 

Upon the 3d, 4th and 5th points, which included 
the question of justification of the captain in return* 
ing to Philadelphia, he cited Doug-. 219. Ship Hope. 
Marsh. 498. 505. Par A, 168. Ship Grace. 3 Bos. &? 
Pull. 474^ Ship Tartar. 3Caines,UB. 1 Johns. 301. 
5 Bos. is? Pull. 434. 2 Johns. 264. 1 i?<?*. 146. Amer. 
edit. 1 Cawj&. 454. Blackenhagen v. London Assurance 
Company. And the case of Doederer v. Delaware In* 
surance Company.^ in the circuit court for the district 
of Pennsylvania! in April, 1807, to show that the justi'^ 
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^^^ icetuoh of ^e c^udvi was^ matter of £a>ct to be lefl W 

And to obow that La po^it of kiw the captain was 
justified in returning, he cited ^ Burr* 696. Goss v« 
Withers^ Marsh. 4S6* Roccus^ not. 64. 4 Craneh^ 29. 
Rhir^mder V* Pmn. in. Co* 

'Fbat die ahafidoni]Aa&m was suificient, and related 
back to the trme 6f arrest, when the loss was totalr 1 
£merig'.440. Marsh. 519. 4f Cranch^ ^02. Marshall 
V. DeL In. C9% which case has beeja confirmed in £i^^ 
gland, in B. R. 10 East^ 329« Bainbridge v. Nielson. 2 
Valin, 123. 1 Bmerig. 537, 508. Marsh. 434^ d /?0^* 
180. The Hiram. 2 Johns. 336.352. Scottv.Libby, 
and Bather v. ChevioiU 1 S<?*. &? Pwtf. 634. Curling' 
V. Z.4>;2jr, 7 it* i?« 381. (fooA v.^yemtzngs. Doug. 219.. 
J/ii'^A V* Fletcher* 1 Salk* 19Hn Brewster v. KitdtelU X 
Mmerig. c.l2.§Si.p. 542, 543, 544« Co^ of the Ca^ 
lomb. Roccus^not. 63. 1 Johns. 301 • 4 DaL 417. Sy-* 
mondt v# Union In, Co. 9 £i7«r, 28:3» Barker v« Blokes. 
1 Emerig. 508. 1 Johns. 249. Schmidt v. United 
In. Co. 1 Bos. &f Pm//. 200. i)rwc(?/ v. £otrft I ^iW 
&? Pw//- 213* Drtscol V. Passmor^. 

Binney and ffopi^n^on, contrati 

The assi^red at the time of abasdomnent must s^^tf 
a good cwi^ of abandonment* -The only causestai^ 
signed by the plaintiflTare those stated m the specis^ 
Verdict, nOne of which are sufficient. 

The special verdict finds matters of law which 
Ought not to have been submitted to the jury, viz. 
that the voyage tuas broken upy and that the captaia 
vpQs Just^ed in retupning.. He was opposed by no 
physical or legal impediments The jury have found 
that the arrest was not as prize^ but only to prevent 
the prosecution of the voyage. The exemption from 
the general operation of the orders in council of the 
llth of November, embraces the case of a vessel 
sailing from a neutral port direct to an enemey's colo* 
ty. The word» are : ^^ Nothing hereia contained shall 
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§ 

extend td subject to capture or condemnadon any ves^ TLin^ 

seV^ *' belonging to any country not declared by this tx \ g*^ 
order to be subjected to the restrictions incident to a 4 *!^ '^ 
state of Uockade, which shaU hone cleared out'^ ^* from 
some port'* *^of the country to which she be<* 
loogs," *-^ direct ta some port" *^ in the colonies of 
his majesty's enemies." The expression shall havt 
must, in grammatical construction, allude to a time 
which was future when the order was passed* and als6 
to a time which should have passed, before the arrival 
of that future time. " Which shall hove cleared ouU^* 
That is^ which shall ehen have cleared out. When f 
At the dme of the seizure. If at the time of seizure 
the vessel shall have cleared out from a nautral port 
direct to an enemy's colony, she is within th^ excep- 
tion to die general order. If it had been intended to 
except only those which had cleared out before the 
11th of November, the date of the order, the expif s- 
aion would have been, which have cleared out, &c. 

If tl^ Venus was within the exception to the order, 
ikA officer of the Wanderer had no right to prohibit 
her from proceeding on her voyage ; and his prohibi- 
tion was no justification to the captain in returning to 
Philadelphia. 

But even if the order did include this vessel, yet 
the prohibirion was no justification tQ the captain ; be- 
cause the Isle of France was only nominally, not ac- 
tually blockaded. 

A constructive blockade, if it be a peril insured 
against, must be considered as within the denomination 
of restraints J but, from the terms of the policy, it must 
be a restraint which comes to the hurt, damage or de- 
triment of the thing insured. It must therefore have 
been either an actual or a legal restraint. 

A constructive blockade is not known to the law of 
nations. Our courts reject it. It is not a legal re- 
straint. 2Cainh^ 11. 1 Johns. 253. 

If the circumstances of the present case are a justi- 
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Kino fication, then every ill founded apprehension of a ti* 
V C ^^^^"^ ™^^ may justify an abandonment. There 
' must be peril in point of fact. The misapprehension 
of a weak man is not sufficient* 3 Bo9* & PulL 392. 
5 Esp. 50. Park^ 226- The captain ought to have 
proceeded, that he might himself see whether the 
port was actually blockaded, or not. 

He ought not to have depended upon the informa* 
tion he received from the Wanderer. 

Harper :, in reply. 

The captain was under a moral incapacity to pro- 
ceed on his voyage, and was therefore justified in re- 
turning* The policy of Great Britain was to interdict 
this peutral commerce ; it was the great object of the or- 
oeiuif the 1 1th of November, 1 807.^he words shall hate 
cleared outy mean, shall have now cleared out, u e* be- 
fore the date of the order. It is immaterial whether 
this order was warranted by the law of nations, because 
it was still within the peril of restraint of princes. A 
probability of capture and condemnation was suffi- 
cient. Such a reasonkble apprehension- as a man of 
firmness might indulge. 

February 17. 

Marshall, Ch. J. delivered the opinion of the 
court as follows : 

This suit was instituted on a policy insuring the 
freight of the Venus, from Philadelphia to the Isle of 
France. The vessel sailed early in December, 1807^ 
before the British orders in council, of the preceding 
November, were known in the United States. On 
the afternoon of the 16th of January, 1808, while 
prosecuting her voyage, she met the British ship of 
war Wandei^r, by whom she was arrested and detain- 
ed until the morning of the. 18th, when she was re- 
stored to the captain, her papers being first endorsed 
with these words, ^'Ship Venus warned off the 18th 
of January, 1808, by H. M. S. Wanderer, from pro- 

5 
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ceediog to any port in possession of his majesty's Kmo 
enemies." * n I C 

Edward Medley, second lieutenant. *^*^' ^Lj 



The captain was verbally informed by an officer of 
the Wanderer that the Isle of France was blockaded, 
and that the Venus would be a good pri^ if she pro- 
ceeded thither. 

The captain returned to Philadelphia, where he was 
disabled from prosecuting his voyage by the embargo- 
Considering the voyage as broken up, by the arrest 
and detention of his vessel by the Wanderer, he on 
that account abandoned to the underwriters. 

The principal question arising on this case is, was 
the captain of the Venus justified in returning to Phi- 
ladelphia, after having proceeded about 1,000 miles on 
his voyage, either by the endorsement on his papers, 
or the verbal information given by an officer of the 
Wanderer ? 

A point preliminary to the examination of this 
question on its merits has been made by the plaintiff 
in erron 

> The jury have found, that "by the interruption, 
detainment, and warning off of the British force, the 
voyage of^ the said ship Venus was broken up," 

After stating the verbal information given by the 
British officer respecting the blockade of the Isle of 
France, is this further finding, " We find, in conse- 
quence thereof, that the said Elisha King was fully 
justified it^ returning to the port of Philadelphia." 

These findings, it is urged, conclude the court, and 
render this special verdict equivalent to a general one. 

But this court is not of that opinion. It has been 
truly said, that finding the breaking up of the voyage 
finds nothing. The question recurs, was the voyage 
broken up by one of the perils insured against, or by 
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KivQ the fault of ^e captain? The ariBwer to this fiuss« 
D«L In Co ^^^^ determines Ae liaUli^ of the underwriters. 

« 

It has been also truly said that the question of jus- 
tification is a question of law, not of fact« If, as in 
this case, the jury find the fact specially, and draw th^ 
legal conclusion that the fact amounts to a justificatlc»i, 
Xhe court is not bound by that concluiion* 

The case, then, is open to examination on its real 
merits, unaffected by the particular fiodin^ which havo 
been noticed* 

In proceeding to inquire whether the circumstances 
which actually occurred, justified the captain of the 
Venus in returning to Philadelphia, it becomes impor* 
tant to ascertain the real hazard of prosecuting hi» 
voyage* This essentially depends on the constructioa 
of the British orders of council issued in November, 
180r/ By the plaintiff in error it is insisted, th^ 
these orders extend to the direct trade between a neii* 
&al port and the colony lof an enemy. In support of 
this construction, a very acute and elaborate criticisoi 
has been bestowed on those orders, which appears Uf 
the court merely to furnish additionalproof of the 
imperfection of all human language. Tmq intent of 
the orders to exclude from their operation this direct 
trade, an intent s^like manifested by the context, and 
"by the particular words forming the exception, the unir 
versal understanding of both countries, which has 
been, on more than one occasion, publicly and officially 
expressed, are too conclusive on this point to retider 
it necessary that the court should i^-oceed to review 
that analysis of this document which has been so weS 
made at the b^r* 

According to the construction contended for by the 
plaintiffs in error, an exception professedly made to 
■mitigate the rigour of the general rule, *' and still to 
allow to neutrals the opportunity of furnishing them* 
-selves with colonial produce for their own consumpr 
tion and supply," would be more rigorous than thie 
rule itself, and wo^Id interdict that trade by whkk 
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tJicy were to be supplied witl:^ this produce for their Kik* 
own use, with as jealous circumspection as tha trade jj^^ i,,. co- 
professedly prohibited by the general rule. 

It is> then» the clear and unanimous opinion of the 
court, that the words *' shall have," which are used in 
the exception, relate as well to the time of capture, as 
to the time of issuing the orders, and that a direct 
vojdge from thfe-United States to a colony of France, 
was not prohibited. 

It being found that the Isle of France was not ac- 
tually blockaded, and the orders not prohibiting the 
voyage, it remains to inquire whether the apprehen- 
sion excited by the warning, or by the verbal commu« 
nication of a British officer, justified the return of the 
Venus to Philadelphia. 

It has been very truly observed diat, in this case, 
the Venus was not physically incapacitated from pro- 
secuting her voyage. 

With equal truth has it been observed, that there 
was no legal impediment to her proceeding, because 
the voyage was not prohibited by the orders of No- 
vember, 1807; and, consequently, the endorsement on 
her papers would not have increased the danger. 

There did not, then, at the time the voyage was 
abandoned, exist, either in fact, or in law, the restraint 
or detention, against which the underwriters insured* 
From fear, founded on misrepresentation, the voyage 
was broken up, and the vessel returned to her port of 
departure. 

Whether this might be justified under any circum- 
stances it is unnecessary to detertnine. But the court 
is of opinion that the circumstances of this case did 
not Justify it. The Venus might have proceeded, and 
ought to have proceeded, until she could obtain fur» 
ther information. It would be dangerous in the ex<» 
treme if any fahe intelligence received on a voyagQ 
V6r. Vf ir 
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King might justify a captain in acting as if that intelligence' 
DEi.. In. Co. *«"« """e. 

• 

The case of Blackenhagen t^. The London Assu* 
ranee Company, has a strong bearing on this case, and 
though that was a decision at Nisi Prius^ it is enti* 
tied to all the respect which is due to the court of 
common pleas. After the same opinion had been suc- 
cessively given by Lord Ellenborough, and bylKr 
James Mansfield, it was affirmed by the whole court, 
and the jury having found against the opinion of the 
judge, a new trial was granted. 

The court gives no opinion on the question how far 
the underwriters would have been liable, had the 
orders of council prohibited the trade to the Isle of 
France. This decision is not intended in any manner 
to affect that question. 

Judgment affirmed with costs. 



LEWIS V. HARWOOD. 



A bond ia EftROH to the Circuit court for the district of 
ihil^h kwS5d Virginia, in an action of d^ebtupon a bond dated Fe- 
be necessary bruary 3, 1784, the condition of which was, that if 
^^^^^^^;the obligor should, pay to IVtlliam Whetcroft^ his at- 
in a jury to tomey, heirs, executors, administrators or assigiis, the 
aitess dama- gum of 3,000/. Current money of Virginia, on or 
^abie)^ unl before the 1st of January, 1785, then the obligation 

^^^li**^."****® to be void. 
m Virgioia. 

Provided tliBt if the obligor, on application by the 
obligee at the town of Fredericksburg, on or after 
the 1st of January, 1785, should pay to the obligee 
3,0(X)/. in officers* certificates of a certain description, 
or should pay the interest of 6 per cent* from the 
date of the bond, on such certificates, if not paid, 
and should annually and punctually pay the said 6 per 
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< 
cenu when applied to as before mentioned, in doing of Xxwu 
which the condition of the bond was to be dis- ▼• 
chargeable by payment of the 3,000/. oflEicers' certifi- H^^ ^^p* 
cates, otherwise the bond was to have its full force 
and effect* 

Upon the pleas of payment, and conditions per- 
formed, the verdict and judgment below were for 
the plaintiff. 

The defendant brought his writ of error* 

Terrell and Stuann^ for the plaintiff in error, con* 
tended, 

That the bond was not assignable under the act 
of assembly of Virginia, and therefore the plaintiff be- 
low, who was the assignee, could not recover in his 
own name. 

The act of 1748 applies only to a bond given ybr 
a debu And by a subsequent act, it is explained to 
mean a money debt* 

The subsequent act makes tobacco bonds assignable. 
In the case of Henderson v. Hepburn^ 2 CaU^ 232. 
238. it is decided that an assignee cannot maintain 
an action of debt in his own name upon a bcmd with 
a cc^teral conditioQ. Craig v. Craig^ 1 Call 483. 

The condition of the bond is either to pay 3,000^ 
by a certain day, or to pay 3,O0OA in certificates, or 
to pay interest on the certificates. 

A bond is not assignable unless it be for a debt so 
certsun, as not to require the ud of a jury to assess 
the damages, cat to ascertain the sum due. 

February 24. 

' Livingston^ J. delivered the opinion of the court 
as follows: On the 3d day of Fetnruary, 1784, the 



«' 




86 SUPREME COURT V. S. 

parties, their counsel and the jury treating it as a 
bond of this description. 

It is the opinion, therefore, of the court, that this 
bond was not assignable under the laws of Virginia^ 
and that the judgment of the circuit court tor the 
district of Virginia must be reversed, and judgment 
on the verdict be arrested* 



RIDDLE AND COMPANY v. MANDEVILLE AND 

JAMLSSON. 



be^Sf aj^^ -*- MANDATE had been issued upon the reversal of 
maodate on the decree in this case at the last term, in which, 
revenal of its u ^j^jg court, proceedinff to irive such decree as the said 

lodement may .. ii^. jii « 

award execu- Circuit court ought to have given, doth .decree and 

tion for the order, that the defendants pay to the plaintiffs the sum 

ap^iiant *in of 1,500 dollars, that being the amount of the note 

ebat court. in the bill mentioned, together with interest thereon 

from the time the same became due, you dre hereby 

commanded, that such execution and proceedings be 

had on the said decree of the said supreme court, as, 

according to equity and justice, and the laws of the 

.United States, ought to he had, the said writ of error 

notwithstanding." 

Nothing having been said respecting the costs, the 
court below had not issued executicm for the costs of 
the appellant. . 

jB. y. Lee moved the court for a further mandate 
to die court below, to award die costs of that court. 

Marshall, Ch* J. The court below is 'always 
competent to award costs in a chancery suit in that 
eourt, and, in case of a mandate, may issue executioii 
therefor. 
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Flktcbkk 
FLETCHER v. PECK- 




ERROR to the circuit court for the district of o^^^J^^^ 
Massachusetts, in an action of covenant brought by signed be, ihat 
Flechcr against Peck. '^^J^^ 

tell and di»- 

The ^rst count of the declaration states that Peck, po»e of the 
by his deed of bargain and sale dated the 14th of May, II'*^ pie,°|J 
1803) in consideration of 3^000 dollars, sold and con- bar to say that 
veyed to Fletcher, 15,000 acres of land lying in com- ^l^^^^, 
xnon and undivided in a tract described as follows '.begin- powered to tell 
ningonthe river Mississippi, where the latitude 32 deg. ^^J^^^^ 
40 min. north of the equator intersects the same, running ^GbUie&cts 
thence along the same parallel of latitude a due east ra^ in the 
course to the Tombigby river, thence up the said^^^,^**",^: 
Tombigby river to where the latitude of 32 deg. 43 fieientto jnsU- 
min. 52 sec. intersects the same, thence along the same ^J-^g**^' ^Te 
parallel of latitude a due west course to the Mis- breach assiga- 
sissippi ; thence down the said river, to the place of ®^- . 
beginning; the said described tract containing 500,000 ceasarj ^hat a 
acres, and is the same which was conveyed by Na- breach of co- 
thaniel Prime to Oliver Phelps, by deed dated the "^^ ^ ^^; 
27th of February, 1796, and of which the said Phelps very words of 
conveyed four fifths to Benjamin Hichborn, and the {^ * , ^^^"-12*^ 
said Peck by deed dated the 8th of December, if it sl^ow a 
1 800; the said tract of 500,000 acres, being part J"^JJ."^°^*** 
of a tract which James Greenleaf conveyed to xhe court 
the said N. Prime, by deed dated the 23d of Sep- wiiinotdedarc 
tember, 1795, and is parcel of that tract which James coJstituUmia?; 
Gunn, Mathew McAllister, George Walker, Zacha- unless the opl 
riah Cox, Jacob Walburger, William Longstreet and ^^^"^y^^ ^; 
Wade Hampton, by deed dated 22d of Augiist, 1795, stitation aod 
conveyed to the said James Greenleaf ; the same *1»® '^7 i -^ 

..'' ^, ^ ,., ,, clearand plain. 

bemg.part of that tract which was granted by The icgisia- 
letters patent under the great seal^ of the state of t«fre of Geor- 
Georgia, and the signature of George Matthews, Esq. had the power 
governor of that state, dated the 13th of January, 1795, of disposing of 
to the said James Gunn and others, under tlie name p^|ated"*?a^n*da 
of James Gunn, Mathew M*AUi8tcr, and George within it» owa 

tijuiits^ 
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Flbtchbr Walker and their associates, and their heirs' and as- 

Peck signs in fee-simple, under the name of the Georgia 

_^ ^^. company ; which patent was issued by virtue of an 

In a coategt ^^^ ^^ ^^ legislature of Georgia, passed the 7th of 

between two January, 1795, entitled "An act supplementary to. 

c?a1miog1nder ^" '^^^ ^^^ appropriating part of the unlocated tern- 
ati act of a le- tory of this State for the payment of the late state 
gisiatiiic, the troops, and for other purposes therein mentioned, and 

co'irt cannot j i • i • » r^ t • i • « 

inquire into declanng the right of this state to the unappropriated 
^h' h ™*'^*''^' territory thereof, for the protection and support of the 
ted "the mem- frontiers of this State, and for other purposes.** 

hers of that 

JhrlS'i"^ '^^^^ ^^""^^ ''' ^'^ ^^^^ ^^ Fletcher, covenanted 
mi^ht «(>osti- ^^ that the state of Georgia aforesaid was, at the time 
Mc^^in art* ^^ ^^^ passing of the act of the legislature thereof, 
if the act^ be (entitled as aforesaid,) legally seised in fee of the 
**lr***^h iJiil^^^^ thereof, subject only to the extinguishment of 
Bite forms of a P^^ of the Indian title thereon. And that the le- 
law, s^ court, gislature of the said state at the time of passing the 
courf ot^^aw* ^^^ ^^ ^^^^ aforesaid, had good right to sell and dis- 
eannot sustain pose of the same in manner pointed out by the said 
J a!»*»t beuveen ^^^^ ^j^ j ^j^^^ ^^le govemor of the said state had law- 

founded on tul authority to issue his grant aforesaid, by virtue oi 

th^ thl^act^ii ^^® *^^^ ^^^' ^^^ further, that all the title which the 
a nullity in said State of Georgia ever had in the aforegranted 
consequence of premises has been legally conveyed to th« said John 
nwtives* wh?Ih P^ck by force of the conveyances aforesaid. And 
influenced cer- further, that the title to the premises so conveyed by 
**r'^. «^1!1!L^7' the state of Georgia, and finally vested in the said Peck, 

of tlic legisia- , , . o ' . / ,, 1 11 • • 

ture which has been in no way constitutionally or legall}'^ impair- 
^iJT* ^**®*f *^' ed by virtue of any subsequent act of any subsequent 
is in ita'nature legislature of the Said state of Georgia.'* 

a contract, 

^g\Tshavf"cS The breach assigned in the first count was, that, 
tefl under that at the time the said act of 7th of January, 1 795, was^ 
*^eaf of li e luw P^^^ed, " the said legislature had no authority to sell 
cannot devest and dispose of the tenements aforesaid, or ofany par^ 
tliose rights, thereof, in the manner pointed out in the said act." 

A party to a '■ 

contract cannot « 

pronounce iu The 2d count, after Stating the covenants in the deed 
^Z\\i\, afthou"h *s stated in the first count, averred, tSiat at Augusta^ 
that party he a in tlic said State of Georgia, on the 7th day of Janua- 
•^^''^•''••"'^^^''•ry, 1795, the said James Gunn, Mathew' McAllister 
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and George Walker, promised and assured divers Flktoh^ 
members of the legislature of the said state then 
duly and legally sitting in general assembly of the 
said state, that if the said members would assent to A ^ant is 
and vote for the passing of the act of the said general *^^^^ **®" 
assembly, entitled as aforesaid, the same then being a law, an. 
before the said general assembly in the form of a bill, no"»ng con- 
and if the said bill should pass into a law, that such un'l^nsutation! 
members should have a share of, and be interested in, ai,becaugeit ia 
aU die lands, which they the said Gunn, M^AUister and fng Ae'owr^I 
Walker, and their associates, should purchase of the tion of cop. 
said state by virtue of and under authority of the JhJ*^^g^n **o1- 
same law: and that divers of the said members to the constitn. 
whom the said promise and assurance was so made i*?*?, .^ }^^ 

r 'J ji'n jT_i_ J United States. 

as aioresaid, were unduly influenced thereby, and un- i he pro- 
der such influence did then and there vote for the pass- «iamation of 
ing the said bill into a law; by reason whereof the Great Britain 
said law was a nullity, and from the time of passing in i76j did 
the same as aforesaid was, ever since has been, and b^on^iaries ^ of 
now is, absolutely void and of no effect whatever ; and Georg;ia. 
that the title which the said state of Georgia had in ^^^ 111 V*\" ^^ 

- - , . • i" **' t"® Indian 

the aforegranted premises at any time whatever xvas title is not 
never legally conveyed to the said Peck^ by force of the J^soimei^^ ^ 
conveyances qforesaid.^^ pugnant no 

seisure in fee 

The third count, after repeating all the averments'and the^tate.^*^ "' 
recitals contained in the second^ further averred, that 
after the passing of the said act, and of the execution 
of the patent aforesaid, the general assembly of the 
state of Georgia, being a legislature of that state sub- 
sequent to that which passed the said act, at a session 
thereof, duly and legally holden at Augusta, in the 
said state, did, on the 13th of February, 1796, because 
of the undue influence used as aforesaid, in procuring • 
the said act to be passed, and for other causes, pass 
another certain act in the words following, that is to 
aay, ^^ An act declaring null and void a certain usurped 
act passed by the last legislature of this state at Au- 
gusta, the 7th day of January, 1795, under the pre- 
tended title of ' An act supplementary to an act 
entitled an act for appropriating a part of the unloca- 

Vol. VI: M 
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Fletcher ted territory of the state for the payment of the late 
fitate troops, and for other purposes therein mention- 
, ed, declaring the right of this state to the unappropria* 
ted territory thereof for the protection of the frontiers, 
and for other purposes' and for expunging from the 
public records the said usurped act, and declaring the 
right of this state to all lands lying within the bounda- 
ries therein mentioned." 

By which, after a long preamble, it is enacted^ 
^ That the said usurped act passed on the 7th of Janua- 
ry, 1795, entitled, &c. be, and the same is hereby de- 
clared, null and void, and the grant or grants right or 
rights, claim or claims, issued, deduced, or derived 
therefrom, or from any clause, letter or spirit of the 
same, or any part of the same, is hereby also anulled, 
rendered void, and of no effect ; and as the same was 
made without constitutional authority, and fraudulently 
obtained, it is hereby declared of no binding force or 
effect on this state, or the people thereof, but is and 
are to be considered, both law and grants as they ought 
to be, ipfiofacto^ of themselves, void, and the territory 
therein mentioned is also hereby declared to be the 
sole property of the state, subject only to the right 
of treaty of the United States to enable the state to 
purchase under its pre*emption right, the Indian 
title to the same*" 

The 2d section directs the enrolled law, the grant, 
and all deed^, contracts, &c. relative to the purchase, to 
be expunged from the records of the state, &c 

The 3d section declares that neither the law nor the 
grant, nor any other conveyance, or agreement relative 
thereto, shall be received in evidence in any court of 
law or equity in the state so far as to establish a rfght 
to the territory or any part thereof, but they may be 
received in evidence in private actions between indi- 
viduals for tlie recovery of money paid upon pretended 
sales, &c» 

The 4th Section provides for the repayment of 
money, funded stock, &c. which may have been paid 
into the treasufy, provided it was then remaining 
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jAeretD, smd provided the repayment should be de- FLiTCBSft 
^Handed within eight months from that time* 



The 5th section prohibits any application to con- 
fess, or the general government of the United States 
for the extinguishment of the Indian claim ; and 

The 6th section provides for the promulgation of 
the act* 

The count then assigns a breach of the covenant in 
the following words, viz. ** And by reason of' the 
passing of the said last-mentioned act, and by virtue 
thereof, the title which the said Peck had, as aforesaid, 
in and to the tenements aforesaid, and in and to any 
part thereof, was constitutionally and legally impaired, 
and rendered null and void*" 

The 4th count, after reciting the covenants as in 
the first, assigned as a breach, ^^ that at the time of 
passing, of the act of the 7th of January, 1795, the 
United States of America were seised in fee-simple 
of all the tenements aforesaid, and of all the soil 
theKcof, and that at that time the State of Georgia was 
not seised in fee-simple of the tenements aforesaid, or 
of any part thereof, nor of any part of the soil there- 
of, subject only to the extinguishment of part of the 
Indian title thereon*" 

The defendant pleaded four pleas, viz. 

1st plea* As to the breach assigned in the first 
count, he says, 

That on the 6th of May, 1 7fi9, at Augusta, in the 
State of Georgia, the people of that state by their 
delegates, duly authorized and empowered to form, 
declare, ratify, and confirm a constitution for the gu« 
vemment of the said state, did form, declare, ratify, 
and confirm such constitution, in the words following: 

Here was inserted the whole constitution, the 16th 
section of which declares, that the general assembly 
hall have power to make all laws and ordinances 
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Flbtohbe which they shall deem necessary and proper for Ae 

Pbc S^^^^ ^^ ^^^^ which shall not be repugnant to this 
h constitution. The plea then avers, that until and at 
tfit*. ratification and confirmation aforesaid of the ssdd 
constitution, the people of the said state were seised, 
among other large parcels of land, and tracts of coun- 
*'try, of all the tenements described by the said Fletcher 
in his said first count, and of the soil thereof is abso- 
•lute sovereignty, and in fee-simple; (subject only to 
the extinguishment of the Indian title to part thereon ;) 
and that upon the confirmation and ratification of the 
said constitution, and by force thereof, the said State 
of Georgia became seised in absolute sovereignty, and 
in fee-simple, of all the tenements aforesaid, with the 
soil tht:reol, subject as aforesaid ; the same being with- 
in the territory and jurisdiction of the said state, and 
the same state continued so seised in fee-eimple, until 
the said tenements and soil were conveyed by letters 
patent under the great seal of the said state, and under 
the signature of George Matthews, Esq. governor 
thereof, in the manner and form mentioned by the 
siad Fletcher in his said first count. And the said 
Perk further saith, that on the 7th of January, 1795, 
at a session of the general assembly of the said state 
duly holden at Augusta within the same, according to 
the provisions of the said constitution, the said gene- 
ral assembly, then and there possessing all the powers 
vested in the legislature of the said state by virtue of 
the said constitution, passed the act above mentioned 
by the said Fletcher in the assignment of the breach 
aforesaid, which act is in the words following, that is tp 
say, " An act supplementary," &c. 

Here was recited the whole act, which, after a long 
preamble, declares the jurisdictional and tenitorial 
rights, and the fee-simple to be in the state, and then 
enacts, that certain portions of the vacant lands should 
be sold to foin* distinct associations of individusds, 
calling themselves respectively, ** The Georgia Compa- 
ny,** " The Georgia Mississippi Company," ** The 
Upper Mississippi Company," and '* The Tennessee 
Company." 

The tract ordered to be sold to James Gunn and 
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odiere, (the Georgia Company,) was described .as fol- Flrtcher 
lows : ^^ All that tract or parcel of land, including 
islands, situato^ lying and being within the following 
boundaries ; that is to say, beginning on the Mobile 
bay where the latitude 31 deg. north of the equator, 
intersects the same, running thence up the said bay to 
the mouth of lake Tensaw / thence up the said lake 
Tensaw to the Alabama river, including Curry's, and ^ 
all other islands therein ; thence up the said Alabama 
river to the junction of the Coosa and Oakfushee 
rivers ; thence up the Coosa river above the big shoals 
to where it intersects the latitude of thirty-iour de* 
grees north of the equator; thence a due west course 
to the Mississippi river; thence down the middle of 
the said river to the latitude 32 deg. 40 min. ; thence, 
a due east course to the Don or Tombigby river; 
thence down the middle of the said river to its junc- 
tion with the Alabama river ; thence down the mid- 
dle oi the said river to Mobile bay ; thence ^own the 
Mobile bay to the place of. beginning. 

Upon payment of 50,000 dollars, the governor was 
required to issue and sign a grant for the sanie, taking 
a mortgage to secure the b^ance, being 200,000 dol- 
lars, payable on the first of November, 1795* 

The plea then avers, that all the tenements described 
in the first count are included in, and parcel of, the 
lands in the said act to be sold to the said Gunn, 
McAllister, and Walker and their associates, as in the 
act is mentioned. 

And that by force and virtue of the said act, and of 
the constitution aforesaid, of the said state, the said 
Matthews^ governor of the said state, was fully and le- 
gally empowered to sell and convey the tenements 
aforesaid, and the soil thereof, subject as aforesaid, in 
fee-simple by the said patent under the seal of the 
said state, and under his signature, according to the 
terms, limitations, and conditions in the said act men- 
tioned. And all this he is ready to verify; wherefore, 
&c. 
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Fletcher third year of the reign of his late 'majesty George the 
second, King of Great Britain, and in the year of our 
Lord one thousand, seven hundred and twenty^nine, 
the heirs or legal representatives of all the said gran- 
tees, except those of Sir George Carteret, by deed of 
indenture, made betwQ.en authorized agents of the said 
King George the second, and the heirs and represent 
tatives of the said grantees, in conformity to an act of 
the parliament of said kingdom of Great Britain, en- 
titled, ^^ An act for establishing an agreement witd 
seven of the lords proprietors of Carolina for the sur- 
render of their title and interest in that province to his 
majesty," for and in consideration of the sum of 
twenty>two thousand five huni^red pounds of the mo« 
ney of Great Britain, paid to the said heirs and repre- 
sentatives of the said jseven of the lords proprietors^ 
by tbe said agent of the said king, sold and surrendered 
to his said majesty. King George the second, all their 
right of soil; and other privileges to the said granted 
territory ; which deed of indenture was duly executed 
and was enrolled in the chancery of Great Britain, and 
there remains in the chapel of the rolls. That after- 
wards, on the ninth day of December, one thousand, 
seven hundred and twenty-nine, his said majesty, 
George the second, appointed Robert Johnson, Esq* 
to be governor of the province of South Carolina, by 
a commission under the great seal of the said kingdom, 
of Great Britain ; in which commission the said Go* 
vernor Johnson is authorized to grant lands within the 
said province, but no particular limits of the said pro- 
vince is therein defined. 

And the jury further find, that the said Governor 
of South Carolina did exercise jurisdiction in and 
over the said colony of South Carolina under the com* 
mission aforesaid, claiming to have jurisdiction by 
force thereof as far southward and westward as the 
southern and western bounds of the aforementioned 
grant of Carolina, by King Charles the second, to the 
said lords proprietors, but that he was often interrupt- 
ed therein and prevented therefrom in the southern 
and western parts of said grants by the public enemies 
of the King of Great Britain, who at divers times 
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had actual possession of the southern and western F«tch«.a 
parts aforesaid;' That afterwards the right honoura* 
ble Lord Viscount Percival, the honourable Kdward ;, 
Digby, the honourable George Carpenter, James Ogle- 
thorpe, Esq. with others, petitioned the lords of the» 
committee of his said majesty's privy council for a 
grant of lands in South Carolina, for the chariuble 
purpose of transporting necessitous persons jand fami* 
lies from London to that province, to procure there a 
livelihood by their industry, and to be incorporated for 
that purpose ; that the lords of the said privy council 
referred the said petition to the boar4 of trade, so call* 
ed, in Great Britain, who, on the «eventeenth day of 
December, in the year of our Lord one thousand so* 
ven hundred and thirty, made report thereon^ and 
therein recommended that his said majesty would bf 
pleased to incorporate the said petitioners as a charita* 
ble society, by the name of ^^ The* Corporation for the 
purpose of establishing charitable colonies in America, 
.with perpetual succession." And the said report fur» 
ther recommended, that his said majesty be pleased 
^ to grant to the said petitioners and their successors 
for ever, all that tract of land in his province of South 
Carolina, lying between the rivers Savannah and Alata- 
xnaha, to be bounded by the most navigable and largest 
^branches of tbfe Savannah, and the most southerly 
branch of the Alatamaha»" And that they should be 
separated from the province of South Carolifna, and 
be made a colony independent thereof, save only in 
the command of their militia. That afterward^, on 
the twenty-second. day of December, - one thousand 
seven hundred and thirty-one, the said board of trade 
reported further to the s^d lords of the privy council, 
and recommended that ^the western boundary of the 
new charter of the colony, to be established in South 
Carolina, should extend as far as that described in the 
ancient patents granted by kmg Charles the second to 
the late lords proprietors of Carolina, whereby that' 
province was to extend westward in a direct lin6 as far 
as the South Seas. That afterwards, on the ninth day 
of June, in the year of our Lord one thousand scVeh 
hundred and thirty«two, his said m.tjesty, Ciio^g&..tfa«t 
Vol VI. • ' N N . . . 
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FL«Toii»ft second, by his letters patent, or royal charter, under 
the great seal of the said kingdom of Great Britauiy 
did incorporate the said Lord Viscount Peroival and 
others, the petitioners aforesaid, into a body politic 
«and corporate, by the name of ^^ The trustees ior es- 
tablishing the colony of Georgia, in America, with per- 
petual succession ;^' an(| did, by the same letters patent, 
give and grant in free and common socage, and not 
in capitCj to the said corporation and their successors, 
seven undivided parts (the whole into eight equal parts 
to be divided) of all those lands, countries and terri- 
tories, situate, lying and being in that part o£ South 
Carolina in America, which lies from a nor^rn 
stream of a river there commonly caBed the Savannah, 
all along the sea-coast to the southward unto the moat 
southern branch of a certain other great water or river, 
csdled the Alatamaha, and westward from the heads of 
the said rivers^ respectively in direct lines to the South 
Seas, and all the lands lying within said bouiidaries» 
with the islands in the sea, lying opposite Co the eastern 
coast of the same, together wi& all the soils, grounds, 
havens, bays, mines, minerals^ woods, rivers, waters, 
iishings, jurisdictions, franchises, privileges, and pt^ 
emin^ices within the said territories. That after- 
wards, in the same year, the right honouraUe John 
Lord Carteret, Bai;on of Hawnes, in the county of 
Bedford, then Earl Granville^ and heir of the late Sk 
George Carteret, one of the grantees and lords prcqxie- 
tors aforesaid, by deed of indenture between him and 
^he said trustees for establishing the colony of Georgia 
in America, for valuable consideration therein naen* 
tinned, did give, grant, barg^n and sell unto the ^aid 
trustees for establishing the colony of Georgia .afore- 
said, and their successors, all his one undivicled eighth 
part of or belonging .to the said John Lord Carteret 
(the whole 'mtx> eight equ^l parts to be divided) of, in, 
and to the aforesaid territory, seven undivided eight 
parts of which had been before granted by his said ma* 
jesty to said trustees* 

And the jury further find, that one eighth part of 
the said territory, granted to the said lords propriet(»^ 
and called Carolina as aforesaid, which eighth part be* 
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lodged to Sir George Carteret, and was not surrendered Fi.«irciTOii 
as aforesaid, was afterwards divided and set off in sevc- . p^* 
nlty to the heirs of the said Sir George Carteret in 
that part of said territory which was afterwards made 
a colony by the name of North Carolina. That after- 
wards, in the same year, the said James Oglethorpe, 
Esq. one of the said corporation, for and in the name 
of atid as agent to the said corporation, with a large 
number of other persons under his authority and con- 
trol^^took poflsessfon of said territory, granted as afore- 
said to the said corporation, made a treaty with some 
af the liatrOe Indians within said territory^ in which, 
for and in behalf of said corporation, he made purcha* 
s€8 of said Indians of their native rights to parts _ of 
said territory^ and erected foits in several places to 
keep up marks of possession. That afterwards, on the 
siicth day of September, in th& year last mentioned, on 
the application of said corporation to the said board of 
trade, they the said board of trade, in the name of his 
said majesty, sent instructions to said Robert Johnson, 
dien Governor of South Carolina, thereby willing and 
requiring him to give all due countenance and encou- 
ragement for the settling of the said colony of Georgia, 
hff being aiding and assisting to any settlers therein : 
and further requiring him to cause to be registered the 
aforesaid charter of the colony of Georgia, within the 
said province of South Carolina, and the same to be 
entered of record by the proper officer of the saicL 
province of South Carolina. 

And the ]ury farther find, that the Governor of 
South Carolina, after the granting the said charter of 
die colony of Georgia, did exercise jurisdiction south 
of the southern limits of said colony of Georgia, 
claiming the £ame to be within the limits of bis go« 
v^mment ; and particularly that he had the superinten- 
dency and control of a military post there, and did make 
divers grants of land there, which lands have ever 
since been holden under his said grants. That after- 
wards, in the year of our Lord one thousand seven 
hundred and fifty-two,' by deed of indenture made 
between his said majesty, George th^ second, of the 
one part, and the said trustees for establishing the 
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Fi^sTchsK c6lony in 'America df the other part, they the said 
trustees, for divers valuable considerations therein 
expressed, did, for themselves and their successors, 
grant, surrender, and yield up to his said majestjr, 
George the second, his heirs and successors, their said 
letters patent, and their charter of corporation, and aU 
right, tide and authority, to be or continue a corporate 
body, and all their powers of government, and all 
other powers, jurisdictions, franchises, pre-eminences 
and privileges therein, or thereby granted or conveyed 
to them ; and did also grant and convey to his said 
majesty, George the second, his heirs and successors, 
all the said lands, countries, territories and premises, 
as well the said one eighth part thereof granted by the 
said John Lord Carteret to them as aforesaid, as also 
the said seven eighth parts thereof, granted as afore* 
said by his said majesty's letters patent or charter as 
aforesaid, together with all the soils, grounds, haven^ 
ports, bays, mii^es, woods, rivers, waters, fishings, 
jurisdictions, franchises, privileges and pre«^minence8, 
within said territories, with all their right, title, int^ 
rest, claim or demand whaitsoever in and to the pre« 
mises ; and which grant and surrender aforesaid, was 
then accepted by liis said majesty for himself and his 
successors ; and said indenture was duly executed on 
the part of said trustees, with the privity and by the 
direction of the Common council of the said corpora- 
tion by affixing the common seal of said corporation 
thereunto, and on the part of his said majesty by 
causing the great seal of Great Britain to be thereunto 
affixed. That afterwards, on the sixth day of Au- 
gust,' one thousand seven hundred and fifjty«>four, 
ills said majesty, George the second, by his royal com- 
tnission of that date under the great seal of Great Bri- 
tain, constituted and appointed John Reynolds, £sq« 
to be captain-general and commander in chief in and 
over said colony of Georgia in America, with the fol- 
lowing boundaries, vizi, lying from the most northerly 
stream of a river there commonly called Savannah« 
all along the sea coast to the southward unto the most 
southern streaii) of a certain other great water or river 
called the Alatahama, and westward from the heads 
pf the said rivers respectively, in straight lines to the 
South Seas, and all the space, circuit and precinct of 
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land lying 'Within the said boundarieiv\tAth the blands FlItg^iv 
in the sea lying opposite to the eastern.x'dast of said ' ^' 
lands witliin twenty leagues of the sam^**\^^bat. after- 
wards, on the tenth day of February, ihAf>6'Vear of 
our Lord one thousand seven hundred atiJ .sixty* 
three, a definitive treaty of peace was concluSed'V^ 
Paris, between his catholic majesty, the Kii^fof^.^ 
Spain, and his majesty, George the third. King *9f;«* 
Great Britain ; by the twentieth article of which irea--*''/ 
ty, his said catholic majesty did cede and guaranty, 
in fuH right to his Britannic majesty, Florida^ with fort 
St. Augustin, a^d the bay of Pensacola, as well as all 
that Spain possessed on the continent of North Ame» 
rica, to the east or to the south east of the river Mis- 
sissippi, and in general all that depended on the said 
countries and island, with the sovereignty, property, 
possession, and all rights acquired by treaties or other- 
wise, which the catholic king and. the crown of Spain 
had till then over the said countries, lands, places, and 
their inhabitants ; so that the catholic king did cede and 
il^ake over the whole to the said king and the said crown 
of Great Britain, and that in the most a^ple manner 
and form. 

Thit afterwards, on the seventh day of October, 
in the year of our Lord one thousand seven huiKlred 
and sixty.three, his said majesty, George the third. 
King of Great Britain, by and with the advice of his 
privy council, did issue his royal proclamation, there- 
in publishing and declaring, that he, the said King of 
Great Britain, had, with the advice of his said privy 
council, granted his letters patent, under the great seai 
of Great Britain, to erect within the countries and 
islands ceded and confirmed to him by the said treaty, 
four, distinct and separate governments, styled and 
called by the names of Quebec, East Florida, West 
Florida and Grenada; in which proclamation the 
said government of West Florida is described as {qU 
lows, viz. Bounded to the southward by the gulf of 
Mexico, including all islands within six leagues of the 
coast from the river Apalachicola to lake Pontchar" 
train, to the westward by the said lake, the lake Maa# 
repas, and the river Mississippi; to the northward b^ 
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Flrtcher si line drawn duc*iist from that part of the river Mis- 
^ sissippi whicji lies' in thirty one-degrees of north lati- 

tude, tOL^tlWViver Apalachicola or Catahouchee j and 
to the ^d^t'ward by the said river. And in the sactiei 
proclittiaribn the said government of East Florida id 
d^s&iCibe*d as follows, viz. bounded to the westward 
."bjj^.^c gulf of Mexico and the Apalachicola river; 
. ^ **td-the northward by a line drawn from that paw of the 
•. J*»aid river where the Catahouchee and Flint rivers 
meet, to the source of Sti Mary's river, and b)j the 
course of the said river to the Adantic Ocean; and to 
the east and south by the Atlantic Ocean and the gulf 
of Florida, including all islands within six leagues of 
the sea coast. And in and by the same proclamation, 
all lands lying between the rivers Alatamaha and St. 
Mary's were declared to be annexed to the said pro* 
vince of Georgia ; and that in and by the same pro- 
clamation, it was further declared by tne said king as 
follows, viz. •* That it is our royal will and pleasure 
Jor the present^ as aforesaid, to reserve under our- sove- 
reignty, protection and dominion for the use of the said 
Indians all the land and territories not included within 
the limits of our said three new governments, or. 
firtthin the limits of the territory granted to the Hud- 
son's Bay Company, as also all the land and territories 
lying to the westward of the sources of the rivers 
which fall into the sea from the west and north-west as 
(foresaid; and we do hereby strictly forbid, on pain of 
our displeasure, all our loving subjects from making 
any purchases or settlements whatever, or taking pos- 
session of any of the lands above reserved, without 
our special leave and license for that purpose first ob* 
tained." 

And the jury find, that the land described in the 
plaintiff's declaration did laif to the westward of the 
sources of the rivers xvhich fall into the sea from the 
west and north-west as aforesaid. That afterwards, 
on the twenty-first day of November, in the year of our 
Lord one thousand seven hundred and sixty-three^ and 
in the fourth year of the reign of said King George the 
third; he the said king, by his royal commission under 
the great seal of Great Britain, did constittite and ap* 
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, point George Johnstone, £sq* . captam-general and go* Fi.btch«i 
vernor in chief over the said province of West Florida in 
America ; in which commission the said province was 
described in the same words of limitation and extent, as 
in said proclaniation is before set down. That after* 
wards^ on the twentieth day of January, in the year of 
our Lord one thousand seven hundred and sixty-fpur, 
the said King of Great Britain, by his commission under 
the great ^al of Great Britain, did constitute and ap- 
point James Wright, Esq* ta be the captain-general and 
governor in chief in and over the colony of Georgia, by 
the following bounds, viz. bounded on the north by the 
most northern stream of, a river there commonly called Sa^ 
vannahy as Jar as the heads of the said river; and from 
thence westward as Jar as our territories extend; .on the 
easty In/ the sea coast^ from the said river Savannah 
to the most southern stream of a. certain other river^ 
called St* Mary ; (including all islands ' within twenty 
leagues of the coast lying between the said river Sa* 
vannah and St. Mary, as far as tne head thereof;) 
and from thence westward as far as our territories ex^ 
tend by the north boundary line cf oiir provinces of East 
andWest Florida. 

That afterwards^ from the year one thousand seven 
hundred and seventy- five,, to the year one thousand 
seven hundred and eighty-three, an open' war existed 
between the colonies of New^Hampshire, M assachu^ 
setts Bay, Rhode Island and Providence Plantations, 
Connecticut, New- York, New- Jersey, Pennsylvania, 
Delaware, Maryland, Virginia, North Carolina, South 
Carolina and Georgia, called the United States, on the 
one part, and his said majesty, George the third. 
King of Great Britain, on the other part. And on the 
third dsy of September, in the year of our Lord one 
thousand seven hundred and eighty <>three, a definitive 
treaty of peace was signed and concluded at Paris, by 
and betw6en certain authorized commissioners on the 
part of the said belligerent powers, which was after* 
wards duly ratified and confirmed by the said two re* 
spective powers ; by the first article of which treat}', 
the said King George the third, by the name of his 
Britannic majesty, acknowitdged the aforesaid Unittrd 
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PiiBtciiEft States to be free, sovereign and independent states | 
that he treated with them as such, and for himself, :his 
heirs and successors, relinquishes all claim to the go- 
vernment, propriety and territorial rights of th6 same, 
and every part thereof; and by the second article of 
said treaty, the western boundary of the United States 
is a line drawn along the middle of the river Missis- 
sippi^ until it shall .intersect the northernmost part of 
the thirty-first degree of north latitude ; and the 
southern boundary is a line drawn due east from the 
determination of the said line, in the latitude of thir- 
ty-one degrees north of the equator, to the middle of 
the river Apalachicola or CatAbouchee ; thence along 
the middle thereof to its junction with the I* lint river; 
thence straight to the head of St. Mary's river; and 
thence down along the middle of St. Mary's river to 
the Atlantic Ocean. 

And the jury further find, tbat in the year of our 
Lord one thousand seven hundred and eighty-two, the 
Congress of the Unit;ed Sutes did instruct the sud 
eommissioners, authorized on the part of the United 
States to negotiate and conclude the treaty aforeaaidi 
that they should claim in this negotiation, respecting 
the boundaries of the United States, that the most 
northern part of the thirty-first degree of north latitude 
should be agreed to be the s<^uthern boundary of the 
United States, on the ground that that was the south- 
ern boundary of the colony of Georgia ; and that the 
river Mississippi should be agreed to be the westena 
bounaary of the United States, on the ground that die 
colony of Georgia and other colonies, now states of the 
United States, were bounded westward by that river; 
and that the commbsioners on the part of the United 
States did, in said negotiation, claim the same ac- 
cordingly, and that on those grounds the . said south- 
etn and western boundaries of the United States 
Wtte agreed to by the commissioners on the part 
f){ the King of Great Britain. That afterwards^ 
in the same year, the legislature of the stgte of 
Georgia passed an act, declaring her right, ami 
proclaiming her title to all the lands lying within 
her boundaries to ti>e river MiUissippi. AihI 
in the year of our Lord^one thousand seven hundred 
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sBfi cigfa^-fiirei the te^bttiu'e of tiie and stale of Flitshb^ 
Georgia established a county^ by the name of Bourbon, 
Ota the Mississippi, and appointed civil officers far aaid 
oouBtj, whkh lies witfam the boundaries now dcno^ 
minatcd the' Mississippi territory; that thereupon a 
dispute arose hetwecit the state of South Carcdina and 
the state of Georgia^ concfermng their respective bound* 
ariesy the said states separately claiming the same 
territory ; and the said state of South Carolina, on Um^ 
finBt day of June, in dM^'year of our lord one thou* 
sand seve& hundred and eighty-five, petitioned the 
congress of the United States for a hearing and deter* 
mination of the di&rences and disputes sub^sting be« 
tween them alKi the state of Georgia, agreeably to the 
nimh article of the then ccMifederation anc^ perpetual 
union between the Uoited States of America; that 
the said congress of the Uuited States did thereupon 
en ihe same day resolve, that the siecond Monday in 
May dien next following should be assigned for the 
appearance of the said states of South Can^a and 
Georgia, by their lawful agents, and did then and there 
give.niitice thereof to the said stal« of Georgia, by 
sehring the legislature of sakl state with an attested 
copy of said petition of the state of South Carolina, 
and said resolve of congress* That afterwards, on 
the eighth day of May, in the year of our lord one 
thousand seven hundred and eightystx, by the joint 
eonsent of the agents of said states of South Carolina 
and Georgia, the congress resolved that further day 
be given for the' said hearing, and assigned the fif- 
teenth day o£ the same month for that purpose. That 
afterwards, on the eighteenth day of May aforesaid, the 
said congress resolved, that inrther day be given 
for the said hearing, and appointed the first Mon- 
day in September, then next ensuing, for that pur- 
pose. I'hat afterwards, on the first day of Septem- 
ber then next ensuing, authoriaed agents from, the^ 
states of Carolina and Georgia attended in pursuance 
of the order of congreas aferesjud, and produced their 
credettttals, which were read in congress, and there 
recorded, together with the acts of their respective 
leg:islatures ; which acts and credentials autliorized the 
sand agents to setde and compromise all the difierences 
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and disputes aforesaid, as well as to appear aad 
sent the said states respectively before any tribunal 
that might be created by congress for thtt purpose, 
agreeably to the said ninth article of the confederation. 
And in conformity to the powers aforesaid, the said 
commissioners of both the said states of South Caro« 
lina and Georgia, afterwards, on the 28th day of 
April, in the year of our L<^d one thousand seven 
hundred and eighty*seven, met at Beaufort, in the state 
of South Carolina, and then and there entered into, 
signed, and concluded a convention between the states 
of South Carolina and Georgia .aforesaid. By the 
first article of which convention it was mutually agreed 
between the said states, that the most northern branch 
or stream of the river Savannah from the sea or .mouth 
of such stream to the fork or confluence of the rivers 
then called Tugaloo and Keowee ; and from, thencp 
the most northern branch or stream of sadd river Tu- 
galoo, till it intersects the northern boundary line of 
South Carolina, if the said branch or stream of Tuga- 
loo extends so far north, reserving all the islands in the 
said rivers Savannah and Tugaloo, to Georgia; but 
if the head, spring, or source of any branch or stream 
of the said river Tug^oo does not extend to the 
north boundary line of South Carolina, then a west 
course to the Mississippi, to be drawn from the hjcad, 
spring, or source of the said branch or stream of Tu- 
galoo river, wliich extends to the highest northern la- 
titude, .shall for ever thereafter form the separation, 
limit, and boundary between the states of South Caro- 
lina and Georgia. And by the third article of the 
convention aforesaid, it was agreed by the said stalies 
of South Carolina and Georgia, that the said state of 
South Carolina should not thereafter claim any lands 
to the eastward, southward, south-eastward, or west of 
the said boundary above established ; and that the said 
"^ state of South Carolina did relinquish and cede to the 
said state of Georgia all the right, title; and claim which 
the said state of South Carolina bad to the govern- 
ment, sovereignty, and jurisdiction in and over the 
sapne, and also the right and pre»emption of soil from 
the native Indians, and all the ^state^ proper^, and 
claim which the said state of South Carolina bad in or 
to the said lands. 
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And the jury farther find, that the land described in Tlstchb& 
the plaintiiF's declaration is situate south-west of die p^* 
boundary line last aforesaid; and that the same land 
lies within the linaits of the territory granted to die 
said lords proprietors of Carolina, by King Charles 
die second, as aforesaid, and within the bounds of the 
territory agreed to belong and ceded to the King of 
Great Britain, by the said treaty of peace made in se- 
venteen hundred and sixty-three, as aforesaid; and 
within the bounds of the United States, as agreed and 
setded by the treaty of peace in seventeen hundred and 
eighty»three, as aforesaid; and north of a line drawn 
due^east from the mouth of the said river Yazoos, 
where it unites with the Mississippi aforesaid. That 
afterwards, on the ninth day of August, in the year of 
our lord one thousand seven hundred and eighty*se* 
ven, the delegates of said state of South Carolina in 
oongress moved, that the said convention, made as 
aforesaid, be ratified and confirmed, and that the lines 
and limits therein specified be thereafter taken and re- 
'ceived as the boundaries between the said states of 
South Carolina and (Georgia ; which motion was by 
die unanimous vote of congress committed, and tte 
same' convention was thereupon entered of record on 
the journals of congress; ignd on the same day John 
Kean and Daniel Huger, by virtue of authority given 
to them by the legislature of said state of Soudi Caro* 
lina, did execute a deed of cession on the part of said 
state of South , Carolina, by which they ceded and 
conveyed to the United States, in congress assembled, 
for the benefit of all the said states, all their right and 
title to that territory and tract of land included within 
die river Mississippi, and a line beginning at that part 
of the said river which is intersected by the southern 
boundary line of the state of North Carolina; and 
continuing along the said boundary line, until it inter- 
sects the ridge or chain of mountains which divides 
the eastern from the western waters ; then to be con- 
tinued along the top of the said ridge of mountains, 
until it intersects a line to be drawn due west from the 
head of the southern branch of the Tugaloo river to 
the said mountains, and dience to run a due west course 
C5 the river Mississippi ) which deed of cession was 
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Flstghbr tiirreiq^ott ireceived and entered <m* the jouniak of 
Psoic congress, aad accepted by tbem* 

The juiy further find, that the congress of the Urn* 
ted States did, on the 'sixth day of September, in the 
year of our lord one thousand, s^ven hundred aadeigh* 
ty, recommend to the several states in the union havw 
w^ claims to western territory, to make a liberal cea*^ 
uon to the United States of a portion of their respects 
tive claims for the common benefit of the union* Thair 
afterwards, on the ninth day of August, in the year of 
our lord one thousand seven hundred and €ighty«six^« 
the said congress resolved, that whereas the states of 
Massachusetts, New-York, Connecticut, and Virgimm 
bad, in consequence of the recommendation of con* 
gress on the sixth day of September afdreaud, made 
cxfisioas of their claims to ^^i^tem territory to the Um« 
ted States in congress assembled, for the use of tiw 
United States, the said subject be again presented tothe 
view of tlie states of N. Carolina, &• Carolina and Geor» 
gta, who had not complied with so reasonable apropo* 
sicion ; and that they be once more solicited to consi-i 
der with candour and liberality the expectations of their 
sister states, and the earnest and repeated applications 
xiade to them by congress on this subject. That afteiw 
wards, on the twentieth day of October, one thousand 
seven hundred and eig^ty-seven, the congmsofthe 
United States passed the following resolve, viz. diat 
it be and hereby is represented to die states of Ninth- 
Carolina and Georgia, that the lands, which have beea 
ceded by the other states in compliance with the re» 
commendation of this body, are now selUng in large 
quantities tor public securities ; that the deeds of ces- 
sion from the different states have been made without 
annexing an express condition, that they should not 
operate till the other states, under like circumstances^ 
made similar cessions ; and that congress have such 
fidith in the justice and magnanimity of the states of 
North Carolina and Georgia, that they only think it ne* 
cessary to caR their attention to these circumstances^ 
not doubting but, upon consideration of the sufa^ct^ 
they will feel those obligations which will induce simi* 
lar cessions, and justtfy that confidence which has been 
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jAiGcd in theat* That afterwards, on die first day of Fx.iTe««% 

FelHiiary«one thousand seiren hundred and eighty- p^ 

eighty die legislature of said state of Georgia, then 

duly, convened, passed an act for ceding part of the 

territorial dnims of said state to the United States; by 

whkli act the state of Georgia authorized her dele* 

gates tn eongress to convey to the United States the* 

territorial claims of said state of Georgia to a certain 

tract of country bounded as fdlows, to wit,: begin* 

tting at the middle of the river Catahouchee or Apa^ 

lachicola, where it b intersected by the thirty-first de* 

gree of north latitude, and from thence due north one 

hundred and forty miles, thence due w<;st to the river 

Mississippi ; thence down the middle of the said river 

ta where it intersects ihe thirty-first degree of north 

bttitude, and along the said degree to the place of be* 

ginning ; anbextng the provisions and conditions fol* 

lowing, to wit : That the United States in congress 

assembled, shall guaranty to the citizens of said ter* 

ritory a repnblican form of government, subject only 

tp sudi changes as rony take place in the federal consti* 

tntton of the United States ; secondly, that the naviga* 

tion of all the waters included in the said cession shaU 

be equally free to all the citizens of the United States; 

nor shalbany tonnage on vessels, or any duties wlsit* 

ever, be laid on any goods, wares, or merchandises 

that pass up or down the said waters, unless for the 

use and h^iefit of th.e United States. Thirdly, that 

die sum of one hundred and and se^venty^one thousand 

and twenty<^ght d6llar8, forty^five cents, which has 

been, expended in quieting the minds of the Indians, 

and resisting . their hostilities, shall be allowed as a 

charge against the United States, and be admitted in 

payment of the specie requisifonof that state's quotas 

that have been or may be required by the United 

States. • Fourthly, that in all cases where the state may 

require defence, the expenses arising thereon shall be 

allowed as a charge against the United States, agreeably . 

to the articles of confederation. Fifthly, that congress 

shall guaranty and secu^s all the remaining territorial 

rights of the state, as pointed out and expressed by 

the defimtive treaty of peace between the United States 

and Great Britain, the convention between the said 
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PlbtcbsIi State and the state of South Carolitia, entered into the 
^- twcnty*cighth day of April, in the y^ar of oar lord one 

thousand seven hundred and eighty-seven, and the 
clause of an act of the said state of Georgia, describing 
the boundaries thereof, passed the seventeenth day of 
February, in the year one thousand seven hundred and 
eighty^three^ which act of the said state ofGeoi^ia, 
with said conditions 'annexed^ was by the delegates of 
said state in congress presented to the said congress, 
and the same was, 'after being read, committed torn 
committee of congress;. who, on. the fifteenth day of 
July y in the said year one liiousand seven hundred and 
eighty^eight, made report thereon to congress, as foU 
lows, to wit : *^ The committee, having fidly consider- 
ed the subject referred to them, are of opinion, that 
the cession offered by the state of Georgia cannot be 
accepted on the terms proposed-; first, beoiuse it ap* 
pears highly probable that on running the boundary 
line between that state and the adjoining state or states^ 
a claim to a large tract of country extending to the 
Mississi[^i, and lying between the tract propoa^ to be 
ceded, and that lately ceded by South Carolina, will be 
retained by the said state of Georgia; and dierefore the 
l^ind which the state now offers to cede must be too far 
removed from the other lands hitherto ceded to the 
union to be of any immediate advantages to it. Second- 
ly, because there appears to be due from the state pf 
Georgia, on specie requisitions, but a small part of the 
sum mentioned in the third proviso or condition be-> 
fore recited ; and it is improper in this case to sdlow a 
charge against the specie requisitions of congress 
which may hereafter be made, especially as Ae said 
state stands charged to the United States for very con- 
siderable sums of money loaned. And, thirdly, because 
the fifth pfOviso or condition before recited contmns 
a special guaranty of territorisd rights, and such a gua- 
ranty has not been made by congress to any state, and 
which, considering the spirit and meaning of the con- 
federation, must be unnecessary and improper. ' But 
the committee are of opinion, that the first, second^ and 
tburih provisions, before recited, and alsO the diird, 
with some variations, may be admitted; and that, 
should the said state extend the bounds of hfer cession, 
5 ' ' 
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and vzry the terms thereof as hereio after nKeationed^ F/*»Te^K> 
congress may accept the same. Whereupon they sub» p ^' 
mit the following resolutions: That the cession of 
claims to western territory, offered by the state of 
Georgia, cannot be accepted on the terms contained in 
her act passed the first of February last. That in case 
the said state shall authorize her delegates in. congress 
to make a cession of all her territorisd claims to lands 
west of the river Apalachicola, or west of a mevidian 
line running through or near the point where that river 
intersects the thirty-first degree of north latitude, and 
shall omit the last proviso in her said act, and shall so 
far vary the proviso respecting the sum of one hundriMl 
and seventy-one thousand four hundred and twenty* 
eight dollars, and forty*five cents^ expended in quieting 
and resisting the Indians, as 'that the said state shaU 
have credit in the specie requisitions of congress, tp 
the amount of her specie quotas on the past requisi- 
tions, and for the residue, in her account with the 
United States for moneys' loaned, congn;ss will accept 
the cession." Which report being read, congress re* 
solved, that congress agree to the said report* 

The jury further find, that in the yeai* of our lord 
one thousand seven hundred and ninety-three, Thomas 
Jefferson, Esq. then secretary of state for the United 
States, made a report to the then President of the Uni- 
ted States, which was intended to. serve as a basis of in- 
structions to the commissioners of the United States 
for. setding the points which were then in dispute be- 
tween the King of Spain and the government of the 
United States i one of which points in dispute was, 
the just boundaries between West Florida and the 
southern line of the United States. On this point, 
the said secretary of state, in his report aforesaid, 
expresses himself as follows, to wit: *^ As to bound- 
ary, that between Georgia and West Florida is the .only 
one which heeds any explanation. It (that is, the court* 
of Spain) sets up a claim to possessions within the state 
of Georgia, founded on her (Spain) having rescued them 
by force from the British during the late war. The 
following view of that subject seems to admit of 
no reply. The seVeral states now .ipomposing the Uni- 
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JPj&<Tc*Em ted States of Ameriea were, from their firat eatabltalt- ' 
uJ\ nneifit, sepBmte and distinct sodeties, dependent on no 
other society of men whatever. They conttfiued at 
the head of their respective governments the executive 
ittagtstrate who presided over the one they had bfc, 
and thereby secured in effect a constant amity with 
the nation. In this stage of their govemncient their 
several boundaries were fiKed, ^and particularly the 
southerti boundary of Georgia, the odiy one now in 
question, was established at the thirty«first degree of 
latitude, from the Apalachicola westwardly. Ihe 
southern limits of Georgia depend chiefly on, first, the 
charter of South Carolina, 8cc* Secondly, on the pro- 
damation of the British king, in one thousand seven 
hundred and sixty-three, establishing the bcm&dar} be- 
tween Georgia and Florida, to begin on die Missis* 
sippi, in thirty-one degrees of north latitude, and run- 
ning eastwardly to the Apalachicola, &c« That ^ atter- 
Wards, on the seventh day of December, of the .same 
year, the commissioners of the United Sutes for set- 
tling the aforesaid disputes; in their communicatieQa 
with those of the King of Spain, express themselves 
as follows, to wit : ** In this stage of their (meaning 
the United States) government, the several boundaries 
werd fixed, atid particularly the southern boundary of 
Georgia, the one now brought into question by Spain. 
This boundary was fixed by the proclamaMim of the 
King of Great Britain, their chief magistrate^ in the 
year one thousand seven hundred and sijcty-tl»ree, at a 
time when no other power pretended any claim what- 
ever to any part of the country through which it run. 
The boundary of Georgia wa(s thus established: to be- 
gin in the Missisippr, in latitude thirty-one north, and 
running eastward /to the Apalachicqla,' &c« From- 
what has been said, it results, 6rst, that the boundary 
of Georgiti,' now forming the southern limits of the 
United States, was lawfully established in the year se- 
venteen hundred and sixty-three. Secondly, that it 
has been confirmed l>y the only power that could at any 
time have pretensions to contest it." 

That afterwards, on the tenth day of AngiKst, in the 
jear 179S^ Thomas Pinckne)', Esq. minister pknipo- 
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teftdarjf of the Uoited States at the court of Spain, in FttTOBu 
a coisim«Bicatioii~to the prince of peace, prime miiiia* 
ler of Spain, a^reeaUy to his instcuctions from the 
President of the United States on the subject of said 
boundaries, expresses himself as follows, to wit: 
^ Thurty«two yesas have elapsed since all the country 
on the left or eastern bank of the Mississippi, beiag 
under the legitimstte jurisdiction of the King of £n« 
glands that sovereign thought proper to regulate, widi 
preciaba^e limits of Georgia and the two Floridas, 
wluch was done by his solemn pioclamation, published 
in the usual form; by which he established between 
them precbely the same limits that, near twenty years 
after, he declared to be the southern limits of the 
United States, by the treaty which the same King of 
England concluded with them in the month of Novem- 
ber, seventeen himdred and eighty- twQ«" 

That afterwaids, on the 37th day of Cktober, in the 
year seventeen hundred and ninety«five, a treaty of 
firiendsh^), limits and navigation was concluded be* 
tween the United States and bis catholic majesty the 
King of Spain; in the second ardcle of which treaty it 
is agreed, that tkit southern boundary oi the United 
States, which divides their territory from the Spanish 
colonies of East and West Florida^ shall be designated 
by a line beginning on the river Mississip[H, at the north* 
emmost part of the tbirty-^first degree of north latitude, 
which from thence shall be drawn due east to the mid« 
die of the.river Apalacbicola or Catahouchee, thence 
along the middle thereof to its junction with the 
Flint, thence straight to the head of St. Mary's river, 
and thence down the -middle thereof to the Atlantic 
ocean*" 

Itet whether, upon die whole, matter, the state of 
(Borgia, at the time of passing the act aforesaid, eoti* 
ded s|s aforesaid, as mentioned by the {^intiff, in his 
assignment of the breach in the fourth count of his 
declaration, was seised in fee-simple of all the territo* 
ties and tenements aforesaid, and of all the soil thereof^ 
sub^eet 01% to the exttnguisbmenf of (he Iiidian titk 

Vol TO. P 
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« 

f I.BTCHE& to part thereof, the jury arc ignorant, and pray the ad- 
visement of the court thereon ; and if the court are t>t 
opinion, that the said state of Georgia was so seised 
at the time aforesaid, then the jury find^ that the said 
state of Georgia, at the time of passing the act afore- 
said, entitled as aforesaid, as mentioned by the said 
Fletcher, in his assignment of the breach in the fourth 
eoun of his declaration, was seised in fee-simple of 
all the territories and tetiements aforesaid, and of all 
the soil thereof, subject only to the extinguishment o£ 
the Indian tide to part thereof, and the jury thereupon 
find, that the said Peck his covenant aforesaid, the 
breach whereof is assigned in the plaintiff's fourth 
count mentioned, hath not broken, but hath kept the 
same. 

4 

I 

But if the court are of opinion that the said state of' 
G(;;orgia was notso seised at the time aforesaid, then 
the jury find, -that the said state of Georgia, at the 
time of passing the act aforesaid, enttded as aforesaid, 
as mentioned by the said Fletcher, in his assignment of 
the breach in the fourth count of his declaration, was, 
not seised of all the territories and tenements afore- 
said, and of all the soil thereof, subject only to the ex- 
tinguishment of the Indian title to part thereof; and 
the jury thereupon find, that the said* Peck bis 
covenant aforesaid, the breach whereof is assigned in 
the plaintiff's fourth count meptioned, hath not kept, 
but broken the same; and assess damages for the 
plaintiff, for the breach thereof, in the sum of three 
thousand dollars, aad costs of suit* 

^ Whereupon it was considered and adjudged by the 
court below, that on the issues on the three first counts, 
the several pleas are good and sufficient, and that the 
demurrer thereto be overruled; and on the last issue, 
on which there is a special verdict, that the state of 
Georgfia was seised, as alleged by the defendant, and 
that the defendant recover his costs* 

. The plaintiff sued out his writ of error, and the case 
was twice argued, first by Martin^ for the plaiudff in 
error, and by y, ^. AdamSj and J?, G. HarpiTi for the 
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^endskiit, at Fehnlary term, 1809, and agSiio at this FLBTcunt 
tenn by Martin^ for the plaintiff, and by Harper and 
Sitorify for the defendant. 



Martin^ for the plaintiff in error. 

• • 

The first plea is no answer to the first count. Tlie 
breach of the covenant complained of is, that ^* the 
kgisiaturt had no authority to sell and dispose of^^ the 
land, but the plea is, that ^^ the said Matthews^ governor 
of the sakd state^ was fully and legally empowered to: 
sell and convey^* the land. Although the governor had 
authority to sell, non constat that the legislature had* 

llie same objection applies to the second plea ; it is 
an answer to the inducement, not to the point of the 
plea. The breaeh assigned in the second count is, 
^^ that the title which the state of Georgia at ^ny time 
had in the premises was never legally conveyed to the 
said Peck by force of the conveyances aforesaid." 

The improper influence upon the members of the 
legislature was only inducement* 

The plea is, the defendant had no notice nor know- 
ledge of the improper means used. It is no answer 
to the breach assigned* 

The same objectioQ applies also to the third plea. 

It appears upon the special verdict that the state of 
Georgia never was seised in fee of the lands. They 
belonged^ to the crown of Grea^ Britain, and at the 
revolution devolved upon the United States, and not 
upon the state of Georgia* 

When the colcmies of North Carolina and South 
Carolina ^were royal colonies, the king limited the 
boundaries, and disannexed these lands from Georgia. 

Argument for the defendant in error. 

The first fault of pleading is in the declaratipo. 
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f LBf CHER The breach of the covenant is not well assigned hi the 
first count. The covenant 18, that the legislature had 
good right to sell. The breach assigned is, that tbfr 
legislature had no authority to sell. Authority and 
rights are woi^ds of a different signification^ Right 
inaplies aaiaferest i authority is a mere naked poMrer. 

But if the breach be well assigned, the plea is a 
-substantial answer to it, for if the gov^itior derived 
full power and authority from the legislature to sell, the 
kgislature must have had that power to give* * The 
plea shows the title to be in the state of Georgia. 

The objection is only to the form of the plea, which 
cannot prevail upon a general demurren 

Two qutotions arise upon the issue joined upon die 
4th plea* 

1st. Whether the tide was in the state of Georgia ; 
and, 2d. Whether it was in the United States. 

At the beginning of the revolution the lands w^E«e 
within the bounds of Georgia. These bounds were 
confirmed by the treaty of peace in 1783, and recog- 
nised in the treaty with Spain in lf95, and by the ces- 
sion to the United States in 1803. 

The United States^ can have no tide but itdiat is de» 
rived from Georgia. 

The tide of Georgia depends tipon tke facts foimd^ 
in the special ver<tict. 

The second charter granted by George die 2d m 
1732, includes these lands, the bounds of that grant 
being from the Savannah to the Atatamaha, and from 
the heads of those rivers respectively, iti direct lines, 
to the South Sea. 

It is not admitted that the king h^d' a ri|^ to 
enlarge or diminish the boundaries even of royal pro* 
vmces. 
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tlie AMmse of that right, t^en by pgfUament Fi^arcpay 
hself, was one of the violatioiM of right upon- which ^Jm» 
the revolution was founded ; as appears by the declara^ 
taon of independence, die address to die people of €|ue« 
bee, and odier public documents of the time* 

 

This right, daimed by the king, was denied by Vir« 
ginia and North Carolina^ in their constitutions* See 
the article of the constitution of Virginia respecting 
the limits of that state ^ and the ^Sfh 9e€tton of the de* 
dariOion of fights of North Carolina. 1 Bekham^s HisU 
of Geo. Sii. The Quebec Actf^ and the CoUeetion of Staio 
Constitutions^ p* 180. 

The right was denied by the commissioners on tho 
part of the United States, who formed the treaty, and 
was given up by Great Britain when the present line 
was established. 

But th^ proclamation of 1763 did not profess or in* 
tend to disannex the western lands from the province 
of (yeorgia. The king only declares that it is bis royd 
will and pleasure ^r the prese$U^ ^^as aforesaid^ to 
reserve under his sovereignty , j^ro/^^Mn and dominion^ 
for the use of the Indians, all the lands and territories 
lying to the westward of the sources of the rivers 
which fall into the sea from the west add north-west ; 
and he thereby forbids bi^ subjects from making pur- 
chases or settkincnts, or taking possession of the same. 

This clause of the proclamation cannot well be un- 
derstood without the preceding section to winch it 
refers, by the words ^ as q/bresaid.^ 

The preceding dau^ is, ^^ that no governor or con^- 
mander in chief of our other colonies or plantations in 
America, i. e* (other than the colonies of Quebec, East 
Fkrida and West Florida^) do presume for the present 
wid until our further pleasure be known, to grant war- 
rants of surveys, or pass patents for any lands beyond 
the heads or sources of any of the rivers, which fall 
into the Atlantic ocean from the west or north*west; 
^ Ojpon any lands whatever which, not having been 
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foKTcxEft ceded to, or purchased by us, as afcH*? said, are reserved 
to the said Indians, • or any of them." 

» • 

. Then comes the clause in question, which is suppo- 
sed to have disannexed . these lands from Georgia, a^. 
follows: *' And we do further declare it to be our royal 
will and pleasure for the present as aibresaid, to reserve 
under our sovereignty, protection and dominion, for 
the use of the said IndisM^s, all the land and territories 
lying to the westward of the sources of the rivers 
which fall into the sea from the west and north-west as 
aforesaid,'' &c. . 

It was a prohibition to all the governors of cM the 
colonies, and a reservation of is// the western lands at-' 
tached to all the colonies. But it was only a temporal- 
ly reservation for the use of the Indians* 

If this proclamation disannexed these lands from 
Georgia, it also disannexed all the western lands from 
all the other colonies* But if they were disannexed 
by the proclamation, they were reannexed three months 
afterwards by the commission to Governor Wright, on 
the 20th ^ January, 1764. 

It appears by the report of the attorney-general, as. 
well as by Mr. Chalmers's observations, that it nev.er 
was the opinion of the. British government that these 
lands were disannexed by the proclamation* ^ 



If they were not reannexed before, they certainly 
were by the treaty of peace* . 

At the commencement of the revolution, the lands 
then belonged to and formed a part of the province of 
Georgia. . 

By the declaration of independence the. several states 
were declared to be free, sovereign and independent 
states ; and the sovereignty of each^ not of the whole, was 
the principle of the revoLutioo ^ there was no connectioii 
between them, but that of necessity and self! defencct 
and in what, manner each should contribute, to -the 
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conimon cause, was a matter left to the discretion of Fi.»TeM»« 
each of the states./By the second article of the confedera-r p,iit. 
tion the sovereignty of each state is confirmed, and all the 
rights of sovereignty are declared to be retained which 
are not by that instrument expressly delegated to the 
United States in Congress assembled. It provides also 
that no state shall be deprived of territory for the be- 
nefit of the United States. 

• • m 

On the 25th of February, 1783, the leg|islature of 
Georgia parsed an act declaring her boundaries, befi^re 
the dcfinittve treaty of peace. This declaradon of 
Georgia was not contradicted by the United States in • 
^ny public act. 

In 1785, Georgia passed an act erecting the county 
of Bourbon in that territory ; this produced a dispute 
with South Carolina,^ which ended in the acknowledg- 
ment of the right of Georgia to these lands. (See the 
third article of the convention between South Carolina 
and Georgia.) 

The same boundaries are acknowledged by the Uni-^ 
ted States in their instructions, given by the secretary of 
state, Mr. Jefferson, in 1793, to the commissioners 
appointed to settle the dispute with Spain respecting' 
boundaries. 

' The United States certainly had no claim at the 
commencement of the revolution, nor at the declara- 
tion of independence, nor under the articles of con^ 

federation. 

I. 

During the progress of the revolution a demand 
was made by two or three of the states, that crown 
lands should be appropriated for the common defence. 
But congress never asserted such a right. They only 
fecom mended' thkt cemons of territory should be 
made by the states for that piirpose. 

The journals of congress are crowded with proofk 
of this fact. See journals of congress, 16M September^ 
1776, vol. 2. p. 336. ZOth of October y 1776. 15/ft 
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¥UTW]ift QcttAefj iTTTy toi. 3. p* 345. 27th October^ 17^7, 
p^ voL i.p. 363. ^'Stdjme^ 1778, vol. 4. p. 262. 23rf 

**'^' oni/ 2S^A June, 1778. /^, 26®. 177d, vol 5. ^. 49^ 
3}«r A/ay^l779«vo/. 5. /». 138. U^iMircA, 1781. Res(H 
baioficfirsOj vol 6. p. 123. 12IA Ftf^ruor^, 1781^ 
vaiL 7. /. 96. 1st Marchy 1781. 39th October^ 1782^ 

At the treaty of peace, there was no idea of a ces- 
aioQ of land to the United States, by Great Britab. 
The boimds of the United States were fixed as the 
bounds of the several states had been before fixed. The 
United States did not claim land for the United States 
as a nation; they claimed only in right ofthehidivi- 
dual states. Great Britain yielded the principle of 
the royal right to dtsannex lands from the cotonies, 
and acqi^esced in the principle contended for by the 
United States, which was the old boundary bf the 
several states. See Chief Justice Jay^s opinion ia 
the case of Chkkolm v* The Sfate ofGeorgia^ reported 
in a pamphlet published in 1793. 

The United States then bad* no title by the treaify' of 
peace. She has. since (via. in 1788) declined accept 
ing a cession of the territory from Georgia, not b^ 
cause the United States had already a tide, but b»^ 
cause the lands were too remote, &c. 

There is nothing in the constitution of the United 
States, which can give her a title. By the third secdoa 
of the fourdi article the claims of particular states are 
saved. 

The puUic acts since the ad(^ion tii the new con- 
stitution are the instructions to the commissionenr 
in 1793, to settle the boundaries with Spain* The 
treaty with Spain, 27th October, 1795. The act* of 
congress of 7th April, 1798, vol. 4. p. 90. The act o^ 
10th of May, 180Q. The remonstrance of Georgia;^ 
in December, 1800. And the cession by Georgia 
to the Uhited States in 1802. AH these public actv 
recognised the title to be in Georgia. 
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If then Georgia liad gdod title on itie 7ik of Janna- Fi«aT«sa« 
Wff 1795, the next question is, had the legislature of p^^. 
chat state a right to sell ? 

By the revolution, all the right and royal prero« . 
gatives devolved upon the people of the several states^ 
to be exercised in such manner as they should prescribe, 
and by such governments as they should erect. The 
right of disposing of the lai:^ bdonging to the 
fltate natucally devolved upon the legislative body; 
who were to enact such laws as should authorize the 
dale and conveyance of theJB« The sale kself was not 
a legislative act. It was not an act of sovereignty^ 
but a mere conveyance of tide. % Tucker^ s Bl* Com. 
pZ. 57. Montesquieu^ b. 26. c. 15. It Dcd* 320. 4 
HaL 14. CtMper v« Telfmrem Constimtion of Georgia, 
Art. 1. § 16. Digest of Georgia Laws of 7(b June, 1 777^ 
irso, 1784, 1785, 1788, 1789, and 1790. These 
fihow the universal practice of Georgia in this respect. 

A doubt has been suggested whether this pOwer ei&- 
tends to lands to which the Indian ude has not been 
^xtinguiiAed. . 

What is the Indian tide? It is a mere occupancy 
-for the purpose of hunting. It is not like our te- 
nures; they have no idea of a title to the soil itself. It 
is overrun by them, rather than inhabited. It is not 
a true and legal possession. Fatiely & 1. } 81./. 37. and 
4 209. b. 2. ^97. t Montesquieu^ b. 18«^c. t2. Smith's 
Wealth of Nations^ £• 5. c. 1. It is a right not to be 
transferred but extinguished. It a right regulated by 
treaties, not by deeds of conveyance. It depends 
upon the laW of nations, not upon municipal right* 

Although the power to exdnguish this right by 
treaty, is vested in congress, yet Georgia had a right 
tosellsubject to the Indian claim* The point has never 
been decided in the courts of the United States, be* 
cause it has nevca* before been questioned* 

The right has been exercised and recogn'tsed bf 
all the states. 
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» 

There was no objection to the sale arising fixmi 
the constitution of Georgia. With regard to state 
constitutions^ it is not necessary that the powers should 
be expressly granted, however it may be with the con- 
stitution of the United States. But it is not constitu- 
tional doctrine even as it applies to the legislature of 
the United States. ' 

The old articles of confederation limited the powers 
of congress to those expressly granted* Siit in the 
constitution of the United States, the word expressly 
was purposely rejected. See the Federalist^ and 
Journals of House of Rep. tUt August^ 1789. Jour-t 
nal of Senate^ 7th September^ 1789. 

But if the legislature of Georgia could only ex- 
ercise powers expressly given, they had no power to 
abrogate the contract. 

A question has been suggested from the bench 
whether the right which Georgia had before the etSru 
gutshment of the Indian title, is such a right as is sus- 
ceptible of conveyance, and whether it can be ssdd to 
be a title in fee-simple i 

i 

The Europeans found the territory in possession of 
^ a rude and uncivilized people, consisting of separate 
and independent nations. They had no idea of pro- 
perty in the soH but a right of occupation. A right 
not individual but national. This is the right gained 
by conquest. The Europeans always claimed and ex- 
ercised the right of conquest over the soil. They 
allowed the former occupants a part, and took to 
themselves what was not wanted by the natives^ Even 
Penn clainied under the right of conquest. He took 
under a charter from the King of England, w^ose 
right was the right of conquest. Hence the feudal 
tenures in this country, All the treaties with die in- 
dians were the effect of conquest. All the extensive grants 
have been forced from them by successful war. The 
conquerors permitted the conquered tribes to occOpy 
part of the land until it should be Wanted for the use 
•of the conquerors. Hence the acts of' legidattoii 
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iKuig the Unes and bounds of the Indian cUima; 
hence the prohibition of individual purchasers, &c* ^ 

The rights of goveiTiments are dlodiaL The crown of 
Great Britain grants kinds to individuals, even while 
the Indian claim exfsted, and there has never been a 
question respecting the validity of such grants. When 
^at claim' was esitingttished, the grantee was always 
admitted to have acqnired a complete tide* The In« 
dian tide is a mere privilege which does not affect the 
allodial right* 

The legislature of Georgia could not revoke a grant 
once executed. ' It had no right to declare the law 
Toidi that is the exercise of a judicial, not a legislative 
function* It is- the province of the judiciary to say 
what the law is^ or what it was* I'he legislature can 
only say what it shail be* 

The legislature was foihiddeH by the cdnsutudon of 
the United States to pass any law impairing the obliga- 
tion of contract. A grant is a contract executed, and 
it creates also an implied executory contract, which is^ 
that the grantee shall continue to enjoy the thing grant* 
«d accoiding to the terms of the grant* 

^ The validity of a l^w cannot be questioned because 
undue influence may have been used in obtaining iu 
However improper it may be, and however severely 
the offenders may be punished, .if guilty of bribery, 
yet the grossest corrupupn will not authorize a judi- 
eial tribunal in disregarding the law. 

This would open a source of litigation which could 
never be closed. The law would be differently deci- 
ded by different juries; innumerable perjuries would 
be committed, and inconceivable confusion would en- 
sue* 

But the parties now before the court are innocent 
•f the fraud, if any has been practised. They were 
honajide purchasers, for a valuable consideration, with- 
out notice of fraud... They cannot be affected by it* 
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Jlhrim^ in reply- 
All the western lands of the royal govemnevts were 
wholly disannesed from the colonies, and reserved for 
the use of the Indians. Georgia never had tide in 
those lands* It is true that Great Britain did under* 
take to cJEtend the booads of the royal provincesr 
1 he right was not denied, but the purpose for which it 
was executed* 

By the prockmation, if offenders should escape into 
those territories, they are to be arrested by the military 
force and sent imo the colony for triaL 

In Gevemor Wright's commission the western 
boundary of the colony is not defined.^ The jury has 
not found whether the lands were within Governor 
Wright's commission* 

As to the In^an titte* 

The royal provinces wete not bodies poltdc for llie 
purpose of Jiolding lands. 1 he title of the lands was 
in the crown* Tl^re is no law authorizing tl^ se- 
veral states to transfer their right subject to the Indian 
title* It was only a right of pre«cunption whidi the 
crown had. This right was not \xy the treaty ceded to 
Georgia, but to the United States* The land when pur- 
chased of the Imtians is to be purchased for the benefit 
of the United States. There was only a possibili^ 
that the United States would purchase for the benefit 
of Georgia^ But a mere possilulity cannot be sold or 
granted* 

The declarations and claims of Georgia could not 
affect (he rights of the United States* 

An attempt was made in congress to establish the 
principle that the land belonged to the United States $ 
but the advocates of that doctrine were overruled by a 
majority* This, howeveri did not decide the question 
of right* 
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The slates which advocated that prmcipk did not rLsreaaa 
thinic proper to refuse to join the confederacy becauae 
it was not inserted among the articles of confederation, 
but they protested against their assent to the union be* 
ing taken as evidence of their abandonment ctf the 
prmciple* 

Nor is the assent of congress to the commission for 
settling the bounds between South Carolina and Geor- 
gia, evidence of an acknowledgment, on the pai^ of 
the United Sutes, that either of those states was enti- 
tled to those lands* 

il£ircA 11,1809. 

Mahshall, Ch. J. delivered the opinion of tln^ 
court upon the pleadings, as follows t 

In this cause there are demurrers to three pleas filed 
in the circuit court, and a specid verdict found on an 
issue joined on the 4tb plea« The pleas were all sus- 
I, and judgment was rendered for the defendant* 



To support this judgment, this court must concur in 
overruling aQ the demurrers; for, if the plea to any 
one of the counts be bad, the plaintiff below is entitled 
to damages oa diat count. 

Tlie covenant, on which the breach in the first count 
is assigned, is in these words ; ^^ that the legislature of 
the said state, (Georgia,) at the time of the passing of 
Ae act of sale aforesaid, had good right to sell and 
dispose of the same, in manner pointed out by the said 
act." 

Thie breach of this covenant is assigned in these 
words ; ^^ now the said Fletcher saith that, at the time 
when die said act of the legislature of Georgia, enti- 
tled an act, 8cc. was passed, the said legislature had no 
authority to sell and dispose of the tenements afore- 
said, or of any part thereof, in ^ manner pointed out 
in the said act." 
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thtLTGBn The plea sets forth the .constitution of the state of 
^* Georgia, and avers that the lands lay within that statew 

' It then sets forth the act of the legislature, and averse 
that the lands, described in the declaration, are inclu^ 
ded within those to be sold by the said act; and that the 
governor was legally empowered to sell and convey the 
premises. 

* 
Td this plea the plaintiff demurred; and the defend** 
ant joined in the demurrer* 

If it be admitted that sufficient matter is shown, in 
this plea, to have justified the defendant in denying the 
breach alleged in the count, it must also be admitted 
that he has not denied it* The breach alleged is, that 
the legislatiu'e had not authority to seH. The bar set 
up is, that the governor had authority to ccmvey. Cer- 
tainly an allegation, that the principal has no right to 
give d power, is^not denied by alleging dUit he has given 
"* a proper power to the agent* • 

It is argued that the plea shows, although it does 
not, in terms, aver, that the legislature had authority 
I to convey* The court does not mean to controvert 
this position, but its admission jvould not' help the 
case* The matter set ibrth in the plea, as matter of 
inducement, may -be argumentatively good, may war- 
rant an averment which negatives the averment in the 
declaration, but does not itself constitute that negative. 

Had the plaintiff tendered an issue in fact upon thift 
^ plea, that the governor was legally empowered to sell 
and convey the premises, it would have. been a depar* 
ture from his declaration ; for the count t||| which this 
plea is intended as a bar alleges no want of authority^ 
in the governor* He was therefore under the neces* 
Sity of demurring* 

But it is contended that although the plea be sub* 
stantially bad, the judgment, ovtrruling the demurrer^ 
b correct, because the declaration is defective. 

The defect alleged in the declaration is,^ that the 
6 



FEBRUARY, 1810. 



l?t 



breach' 18 not assigned in the words of the covenant* Fi«Bi«Ba» 

The covenant is, that the legislature had a right to con- ▼. 

vey, and the breach is, that the legislature had no aw P»«- 
thority to convey. 

It is not necessary that a breach %hould be assigned 
in^the very words of the covenant. It is enough that 
the words of the assignment show, unequivocally, a 
substantial breach. The assignment under considera- 
tion does show such a breach. If the legislature had 
no authority to convey, it had no right to convey. 

It is, therefore, the opinion of this court, that the 
circuit court erred in Qvt;rruling the demurrer to the 
first plea by the defendant pleaded) ^^^ ^^^ ^^^ 
judgitient ought therefore to be reversed, and that 
judgment on that plea be repdered fpr the plainti^^ 

After the opinion of the court was delivered^ the 
parties agreed to amend the pleadings, and the cause 
was continued for fi^rther consideration. 

The cause having been again argued at this term, 

March 16, 1810, 

Marshall, Ch. J. delivered the opinion of the 
court as follows : 

The pleadings being now amended, this cause comes 
on again to be heard on sundry demurrers, and on a 
special verdict. 

The suit was instituted on seversd covenants con- 
tained in a deed made by John Peck, the defendant 
in error, conveying to Robert Fletcher, the plaintiff in 
error, certain lands which were part of a large purchase 
made by James Gunn and others, in the year 1795, 
from the state of Georgia, the contract for which was 
made in the form of a bill passed by the legislature of 
that state. 

The first count in the declaration set forth a breach 
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fusTCKvn in the second <;ovenant contained in the deed* rhc 
covenant is, ^^ that the legislature of the state of Geor* 
gia, at the time of passing the act of sale aforesaid, 
had good right to sell and dispose of the same in 
manner pointed out by the said act*** The breach 
assigned is, that the legislature had no power to selL 

The plea in bar sets forth the constitution of th^ 
atate of Georgia,, and avers that the lands sold by the 
defendant to the plaintiff, were within that state. It 
then sets forth the granting act, and avers the power 
of the legislature to sell and dispose of the premises 
as pointed out by the act* 

To this plea the plaintiff below demurred^ and the 
defendant joined in demurrer. 

That the legislature of Georgia, unless restrained 
by its own constitution, possesses the power of dispo- 
sing of the unappropriated lands within its own limits, 
in such manner as Its own judgment shall dictate, is a 
proposition not to be controverted. The only ques- 
tion, then, presented by this demurjjrer, for the consi- 
deration of the court, is this, did the then constitution of 
the state of Georgia prohibit the legislature to dispose 
of the lands, which were the subject of this contract, 
in the manner stipulated by the contract i 

The question, whether a law be void for its repu g« 
nancy to the constitution, is, at all times, a question 
of much delicacy, which ought seldom, if ever, to be 
decided in the affirmative, in a doubtful case. The 
court, when impelled by duty to render such a judg^ 
ment, would be unworthy of its station, could it be 
unmindful of the solemn obligations which that statioa 
imposes. But it is not on slight implication and vague 
conjecture that the legislature is to be pronounced to 
have transcended its powers, and its acts to be con- 
sidered as void. The opposition between the constitu* 
tion and the law should be such that the judge feels a 
clear and strong conviction of their incompatibility 
with each other. 

In this case the court can perceive no such opposi- 
tion. In the constitution of Georgia, adopted in the 
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ye&r 1789, the court can perceive jio . restriction on 
iht legislative power, which inhibits the passage of the 
act of 1795. The court cannot say that, in passing that 
act, the le^slature has transcended its powers, and 
violated the constitution. 

In overruling the demurrer, therefore, to the fim 
pka, the circuit- court committed no error. 

The 8d covenant is, that all the title which the state 
of Georgia ever had in the premises had been legally 
conve)^d to John Peck, the grantor. 

The 2d count assigns, in substance, as a breach of 
diis covenant, thait the original grantees from the state 
of Georgia promised and assured divers members of 
the leigislature, then sitting in general assemblv, that 
if the said members would assent to, and vote for, the 
passing of the act, and if the said bill should pass, 
such members should liave a share of, and be interest- 
ed in, «dl the lands purchased from the said state by 
virtne of such law. And that divers of the said mem- 
bers, to whom the said promises were made, were 
unduly influenced thereby, and, under such influence, 
did vote for the passing of the said bill ; by reason 
whereof the said law was a nullity, &c. and so the tidb 
of the state of Greorgia did not pass to the said 
Peck, Sec 

The plea to this count, after protesting that the pro- 
mises it alleges were not made, avers, that until after 
the purchase made from the original grantees by James 
Greenleaf, under whom the said Peck claims, neither 
tfie said James &-eenleaf, nor the said Peck, nor any of 
the mesne vendors between the said Greenleaf and Peck, 
had any notice or knowledge that any such promises or 
assurances were made by the said original grantees, or 
either of them, to )iny of the members of the legislature 
c^ the state of Georgia* 

To this plea the plaintiff demurred generally, and the 
defendant joined in the demurrer. 
VtiL VI. n 
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ft 

That ccMTuption should find its way into the govern* 
meats of our inTant republics, and contaminate the 
very source of legislation, or that impure motivea 
should contribute to the passage of a law, or the 
formation of a legislative contract, are circumstances 
most deeply to be deplored. How far a court of 
justice would, in any case, be competent, on proecsed* 
iDgs instituted by the state itself, to vacate a contract 
thus formed, and to annul rights acquired, under that 
contract, by third persons having no notice of the im- 
proper means by which it was obtained, is a ques«- 
tion which the court would approach with much cir- 
cumspection. It may well be doubted how far the 
validity of a law depends upon ' the motives of its 
framers, and how far the parucular inducements, ope«- 
rating on members of the suprenie sovereign power 
of a state, to the formation of a contract by that power^ 
are examinable in a court of justice. If the principle 
be conceded, that an act of the supreme sovereign 
power might be declared nuU by a court, in conse*' 
quence of the means which procured it, still would 
dkere*be much difficulty in saying to what extent those 
means must be applied to ptoduce this eflSect. * Must 
it be direct corruption, or would interest or uadoe 
influence of any kind be sufficient i Must the vi^ 
ting cause operate on a majority, or on what number 
of the members ? Would the act be null, whatevermight 
be the wish of .the nation, or would its obligation or 
nullity depend upon the public sentiment i 

If the majorit)r of the legislature be corrupted, it 
may well be doubted, whether it be within the province 
of the judiciary to control their conduct, and, if less 
than a majority act from impure motives, the principle 
by which judicial interference would be regulated, is 
not clearly discerned. 

Whatever difficulties this subject might present, 
when viewed under aspects of which it may b&. sus- 
ceptible, this court can perceive none in the particular 
pleadings now under consideration. 

This is not a bill brought by the state of Georgia, to 
annul the contract, nor does it appear to the court, by 
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this emint, that the state of Geor^a is dissatisfied ^i*aTeaaji 
with the sale that has been made. The case, as made 
oat in the pleadings, is simply this. One individual 
#ho holds tends iti the state of Georgia, tinder a deed 
covenanting that the title of Georgia was in the gmnt-< 
or, brings an action of covenant upon this deed, and 
stesigtts, as a bi^adi, that some of the members of the 
legislatare were induced to vote in favour of the law^ 
which constitated the contract, by being promised an 
interest iti it, and that therefore the act is a mere 
nullity. 

This dolemn question eatinot be brought thite CoU 
laterally and incidentally before the court. It would 
be indecent, in the extreme, upon a private c«mract; 
between • two individtials, to enter into an inquiry 
respecting the corruption of the sovereign power of a 
state. If the title be plainly deduced from a legisla* 
tive act^ which the legislatilte might c^mstitutionally 
pass,. if the' att be clothed with all the requisite forms 
of a law, a court, sitting as a court of law^ cannot 
sustain a suit brought by one individual against another 
ffHlbded on the aUegatton that the act is a nullity, in 
ccmsequence of the impure motives which influenced 
certain menders of the legislature which passed the 
kvr* 

The ciiichit courts therefore, did right in overruling 
this demurrers 

The 4th covenant in the de^d is, that the tide to 
the premises has been, in no way, constitutionally or 
legally impaired by virtue of any subsequent act of 
any subsequent legislature of the state of G«argiai 

The third count recites the undue means practised 
on certain members of the legiskture, as stated in the 
second count, and then alleges that, in consequence of 
these practices, and of father causes, a subsequent legis* 
iatttre passed an act annulling and rescinding the law 
under which the conveyance to the original grantees 
was made, declaring that conveyance void, and asserts 
ing the title of ^ state to the lands it containedt The 
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couAt proceeds to recite at large, this rescindiii^ act,' 
and cottcludca widi averring that, by reason of this 
act, the title of the said Peck in the premiiea was con- 
atitittionally and' kgally impairedi and rendered null 
and void* 

After protesting, as before, that no such pronusea 
were made as stated in this count, the defendant again 
pleads that himself and the first purdiaser under the 
original grantees, and all intermediate holders of the 

property, were purchasers without notice. 

» 

To this plea there is a demurrer and joinder. 

Tfae'importance and the 4ifficulty of the questions, 
presented by these pleadings, are deeply felt by the 



court. 



The lands in controversy vested absolutely in James^ 
Gurai 'asd others, the original granteest by the CQuvej* 
aace of the governor, made in pursuance of an act ^f 
assembly to which the legislature was fully coippeteai^ 
Beiog thus in full possession of the legal esta^ 
they, for a valuable coniMeration, conveyed pcHtma 
of the land to those who were willing to purchase* 
If the original transaction was infected with fraud* 
these purchasers did not participate in it, and had no 
notice of it. They were innocent. Yet the l^sla- 
ture of Georgia has involved them in the fate of the 
first parties to the transaction, and, if the act be valid, 
has aanihalated their rights also. 

The legislature of Ge^vgia was a party to ttus^rana* 
action; and for a party to.prcmounce its owu deed io« 
valid, whatever cause may be.assigned for its invalidity^ 
must he-considered a^ a mere act of power which aonac 
find its vindication in a train of reasoning not oftea. 
heard in courts of justice. 

« 

But the real party, it is said, are the peQ{4e, and 
when their agents are unfaithftd, the acts of ihose 
agents oease to be obligatory. 

I 

It is, however, to-be recollected that die people can 
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act oidy by diese s^eiM, aad th^ wlule wl^in vth« Ft«T«K«« 
powers conferred on them, their acts mast be const* 
dered as the acts of the people. If the agents be cor« 
ri^t> othei^ may be choseii^, and, if llieir contracts be 
^staminable, tbp common^ sentiment, as well as com* 
moQ usage of mankind, points out a mode by which 
' this examination noay be made, and their validity deter- 
mined. 

If the legislature of Georgia was not bound; to sab- 
mit its pretensions ^o those tribunals which are esta* 
blished for the security of property, and to decide on 
human rights,' if it might claim to itself the power of 
judging in its own case, yet there are certain great 
principles of justice, whose authority is universally^ 
acknowledged, that ought not to be entirely disregard- 
ed* 

If the legislature be its own judge in its own case, 
it would seem equitable that its decision should be re<- 
gulated by those rules which would have regulated 
the decision of a judicial tribunal* The question 
was, in its nature, a question of title, and the tribunal 
which decided it was either acting in the charac- 
ter of a court of justice, and performing, a duty usuaUy 
assigned to a court, or it was exerting a mere act of 
power in which it was controlled otAy by its own will* 

If a suit fee brought to set aside a conveyance ob- 
tained by fraud, and the fraud be clearly proved, the 
conyeymice will be set aside, as between the parties; 
but the rights of third persons, vWho are purchasers 
without notice, for a valuable consideration^ cannot be 
disregarded* Titles, which, according to every^legsA 
test, ai^e perfect, are acquired with that confidence 
which is inspired by the opinion that the purchaser is 
safe* If there be any concealed defect, arising from 
the conduct of those who had held the property long 
before he acquir^ it, of which he had no notice, that 
c^ceakd delect cannot be set up against him* He 
has paid his money for a title good at law, he is inao- 
centf whatever may be the guilt of others, and equity 
will not subject him to the penalties attached to that 
guilt* All titles would be insecure, s^nd the interw 
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Fi«BTeitBR course between man and man would be very scfrioitfll^ 
^' obstructed^ if. this principle be overturned. 

A court of chancery, therefore, had a UII heed 
btxmght to set aside the conveyance mad6 to Jaofea 
Gmin and others, as being obtained by improper prac* 
tices with the legislature, whatever might have beeni 
its decision as respected the original grantees, would 
have been bound, by its own rules, and by the clearest 
principles of equity, to leave unmolested those who 
were purchasers, without notice^ for a valuable consi«« 
deration. 

If the legislature felt itself absolved from those rules 
of property which are common to all the citizens of 
the United States, and from those principles of equity 
which are acknowledged in all our courts, its act is 
to be supported by its power alone, and the same 
ppwer may devest any other individual of his lands, if 

it shall be the will of the legislature so to exert it. 

t 

It is not intended to speak with disrespect of the 
legislature of Georgia, or of i^ acts. Far from it. 
The question is a general qnestion, and is treated as 
one. For although such powerful objectiona to a 
legislative grant, as are alleged against thb^ may not 
again exist, yet the principle, on which alone this re* ' 
scinding act is to be supported, may be applied to 
every case to which it shall be the will 4f any legis* 
lature to apply iu The principle is thisj that a 
legislature may, by its own act^ devest tbe vested estate 
of any man whatever, for reasons trhich shall, by 
itself, be deemed sufficient. 

V 

m 

In this case the legislature may have had ample 
proof that the original grant was obtained by practices 
which can never be too much reprobated, and which 
would have justified its abrogation so far as respected 
those to whom crime was imputable. But the grant, 
when issued, conveyed an estate in fee-simple to the 
grantee, clothed with all the solemnities which law- 
can bestow. Ihis estate was transferrable ; and those 
who purchased parts of it were not stained by thaEt 
4 
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^» 

guilt wluch infected the original transaction. Their Flbtchba 

case is not distinguishable from the ordinary case of ^ J; 

purchasers of a legal estate without knowledge of any 

secret fraud which might have led to the emanation of 

the original grant* According to the well known 

course of equity, their rights could not be affected by 

such fraud* Their situation was the same, their title 

was the sa^e, with that of every other member of the 

community who bolcfs land by regular conveyances 

from the original patentee. % 

Is the power of the legislature competent to the 
annihilation of such tide, and to a resumption of the 
property thus held ? 

The principle asserted is, that one legislature is 
competent to repeal any act which a former legislature 
was competefi^ to pass ; and that one legislature cannot 
abridge the powers of a succeeding legislature. 

The correctness of this principle, so far as respects 
general legislation^ can never be controverted. But, 
if an act be done under a law, a succeeding legislature 
cannot undo it. The past cannot be recalled by the 
mo9t absolute power. Conveyances have been ihade, 
those conveyances have vested legal estates, and, if 
those estates may be seized by the sovereign authority, 
stil], that they originally vested is a fact, and cannot 
cease to be a fact. 

When, then, a law is in its nature a contract, when 
absolute rights have vested under that contract, a re- 
peal of the law cannot devest those rights ; and the 
act of anmdling them, if legitimate, is rendered so by 
a power applicable to the case of every individual in 
the community. 

It may well be doubted whether the nature of so«> 
ciety and of government does not prescribe some limits 
lo the legislative power ; ajnl, if any be prescribed, 
where are they to be found, if the property of an indi- 
vidufl, fairly and honestly acquired, may be seized 
without comp<ensation. 
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To the legislature all legislative power is granted ; 
but the question, whether the act of transferring the 
property of an individual to the public, be in the na- 
ture of the legislative power, is well worjthy of serious 
reflection. 

It is the peculiar province of the legislature to pre- 
scribe general rules for the government of society; the 
application of those rules to individuals in society 
would seein to be the duty of other departments. 
How far the power of giving the law may involve 
every other power, in cases where the constitution is 
silent, never has been, and perhaps never can be, 
definitely stated. 

The validity of this rescinding act, then, itught 
well be doubted, were Georgia a single sovereign pow* 
er. But Georgia cannot be viewed as a single, un- 
connected, sovereign power, on whose legislature no 
other restrictions are imposed than may be found in its 
own constitution. She is a part of a large empire ; 
abe |s a member of the American union; and that 
union has a/ constitution the supremacy of which all 
acknowledge!, and which imposes Umits to the legisla- 
tures of the several states, which none claim a right 
to pass. The constitution of the United States de- 
clares that no state shall pass any bilL of attainder, ex 
past facto law, or law impairing the obligation of con- 
tracts. 

Does the case now under consideration come withm 
this prohibitory secdon of the constitution i 

In considering this very interesting question, we 
immediately ask ourselves what is a contract? Is a 
grant a contract? 

A contract is a compact between two or m(Mre par- 
ties, and is either executory or executed. An execu- 
tory contract is one in which a party binds himself to 
do, or not to do, a particular thing; such was the law 
under which the conveyance was made by the gover- 
nm-. A contract executed is one in which the object 
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of contrs^et is performed ; and this, says Blackstone, FLBT««s>t 
differs in nothing from a grant. The contract between 
Georgia and the purchasers was executed by the grant. 
A contract executed, as well as one which is execu** 
tory, contains obligations binding on the parties. A 
grant, in its own nature, amoutits to an extinguishment 
of the right of the grantor, and imfdies a contract not 
to reassert that right. A party is, therefore, always 
estopped by his own grant. 

Since, then, in fact, a grant is a contract executed, 
tixe obligation of which still continues, atid since the 
constitution uses the general term contract, without 
cKstinguishing between those which are executory and 
those which are executed, it must be construed to com- 
prehend the latter as well as the former. A law annulU 
ing conveyances between individuals, and declaring 
that the grantors should stand seised of their former 
estaites, notwithstanding those grants, would be as re* 
pngnant to the constitution as a law disdiarging the ven* 
dors of property from the obligation of executing their 
ccmtracts by conveyances. It would be strange if a 
contracf to convey was secured by the constitution, 
while an absolute conveyance remained unprotected. 

If, under a fair construction of the constitution, 
g^ttots are comprehended under the term contracts, is 
a grant from the state excluded from the operation of 
the provision? Is the clause to be considered as in^^ 
bibitiog the state from impsuring the obligation of con* 
tracts* between two individuals, but as excluding from 
that inhibition contraets made with itself? 

The words themselves contain no such distinction. 
They iire general, and are applicable to contracts of 
every description.r If contracts made with the state 
are Id be exempted from their operation, the excep- 
tion must arise from the character of the contracting 
pMy^ not from the words which are employed. 

Whatever respect might have been felt for the 
state sovereignties^ it is not to be disguised that the 
immera of the cosistittttion viewed, with some appre- 

V«L VI. S 
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Aa^ohxr henBion, the videat acts which might grow out of 
P^ the feeliDgs of the moment; and that the people of 

the United States, in adopting that instrument, have 
manifested a determination to shield diemselves and 
their property from the effeets of those sudden and 
strong passions to which men are exposed* The re* 
strictions on the legislative power of the states ape ob- 
viously founded in this sentiment ; and the coostittttioB 
of the United States contains what may be deemed a 
bill of rights for the people of each stat^« 

No state shall pass' any bill of attainder, ex poHfaelo 
law, or law impairing the obligation of contracts* 



A bill of attainder may affect the life of an « 
dual, or may confiscate his property, or may do bodu 

In this form the power of the legislature over the 
lives and fortunes of individuals is expressly restrain* 
ed. What motive, then, for implying, in words wWch 
import a general prohibition to impair the obligation of • 
contracts, an exception in favour of the right to impair 
the obligation of those contracts into which the sttle 
may enter r 

The state legtslamres can pass no ex post facto law* 
An export facto law is one which renders an act pu* 
nishable in a mannef in which it was not puniskaiile 
when it was committed. Such a law niay infiictpe- 
Bahiies on the person, or may inflict pecuniary penalties 
which swell the public treasury. The legislature « 
then prohibited froni passing a law by whieh a man's 
estate, or any part of it, shall be seised for a crime 
which was not declared, by some previous law, to ren- 
der him liable to that punishment* Why, then, should 
violence be done to the natural meaning of W0rds for 
the purpose of leaving to the legislature the po%var-of 
seizing, for public use, the estate of an individual in' 
the form of a law annulling the title by which he holds 
that estate? The court can perceive no sufficient 
•grounds for making this distinction. This rescinding 
act would have the effect of an ex po^t facto law* v 'it 
forfeits the estate of Fletcher for a crime dotcoasutt- 
« ^ed ^ himself, but by those from whom he purchased* 
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This cannot be effected in the fonaotvin ex post faeio Fn-raiai^ 
law, or bill of attainder ; why, then, b it allowable in p^^ 
the form of a law annulling the original grant? \^0^'.ni^' 

 

The argument in favour of presuming an iiitention 
to. except a case, not excepted by the words of the edn>- 
stitudoo, is susceptible of some illustration from a prin- 
ciple originall}^ ingrafted in that instri^mcsit, though no 
feoger a part of it. The constitution, as passed, gave * 
the courts of the United States jurisdiction in suits 
brou^t against individual states* A state^ theni which 
violated .ita own contract was suable in the cotirts of the 
United Stales for that violation. Would it have been 
a defence in such a suit to say that the state had pas8t:d 
a law absolving itself from the contract ? It is scarcely 
to be conceived that such a defence could be set up« 
And yet, if a state is neither restrained by the general 
principles of oiu: political institutions, nor by the words 
of die constitotioo, from impairing the obligation of its 
own contracts^ such a defence would be a valid one. 
This feature is no longer found in the constitution ; but 
it aids in the construoUon of those clauses with, which 
it was driginally associated* 

It is, then, die unanimous opinion ni the court, that, 
in this. casCf the estate having passed into the hands of 
a purchaser for a valuable coasideratipn, without notice, 
the state^of Georgia was restrained, either by general 
princif^s which are common, to our free institutions, 
or by the particular provisions of the constitution of 
the United States, from passing a law whereby the 
estate of the plaintiiFin the premises so purchased could 
be constitutionally and legally impaired and rendered 
nuU and void- 

In overruUng the demurrer to the 3d plea, there- 
fore, there is no error. 

The first covenant in the deed is> that the state of 
Georgia, at the time of the act of the legislature thereof, 
entided as aforessud, was legally seised in fee of the 
soil thereof subject only to the extinguishment of part 
of the Indian tide thereof. i 
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VZ.BTGRBR xhe 4th count assigns, as a breaeh'of this covenant, 

Pbcv. ^^^ ^^^ "8^^ ^^ ^^^ ^^^^ ^^ ^ ^ United States, 
and not in Georgia* 

To diis count the defendant pleads, that die state of 
Oeorgia rvaa seised ; and tenders an issue on the fact 
in which the pluntiff joins. On this issue a spedal 
verdict is fowd. 



The jury find the grant of Carolina hj Charies 
condto the£arl of Clarendon and others, comprehend- 
ing the whole country finom 36 deg. 90 mtn* north latw 
to 29 deg. north lat«, and from the Atlantic to die Soutk 
Sea. 



They find that the northern part of this territory 
afterwards erected into a separate colony, and d»t the 
most northern part of die 35 deg. of north laL was thf 
boundary line between Nordi and South 



That seven of the eight proprietors of the Cardtnaa 
surrendered to George 3d in the year 17S9, who ap^ 
pointed a Governor of South Carolina. 

That, in 1732, George the 8d granted, to die Lord 
Viscount Percival and others, seven eighths of die torri* 
tory between the Savannah and the Alatamaha, and ex- 
tending west to the South Sea, and that die remaiiiiiig 
eighth part, which was still the property of the heir of 
Lord Carteret, one of the original grantees of Carolina^ 
was afterwards conveyed to them. This territory waa 

constituted a colony and caUed Georgia. 

* • 

That the Governor of South Carolina continued to 
exercise jurisdiction south of Georgia. 

That, in 1752, the grantees surrendered to the crown. 

That, in 1754, a governor was appointed by the 
crown, with a commission describing the boundaries of 
the colony. 

That a treaty of peace was concluded betireen Great 



i 



Arilmi atad SfNiia, ki If 63, |n which the latter ceded fhrnrcwmm 
to tiie former Florida, with Fort St. Augustin and the ^ ^- 
bay of Pensacola. 

That, in October, 1763, the King of Great Britain 
issued aprodamatioQ, creating four new colonies, Q.ue* 
bee. East Florida, West Florida, and Grenada ; and 
prescribing the bounds of each, and further declaring 
that all the lands between the Alatamaha, and St* Mary^s 
should be mn^xed to Georgia. The same proclama- 
tion' contained a clause reserving, under the dominion 
atod protection of the crown, for the use of the Indiana, 
all the lands on the western waters, and forbidding a 
settlement on them, or a purchase of them from the In* 
dians. The lands conveyed to the plaintiff lie on the 
western waters. 

That, in November, isr63, a commission was issued 
to the Governor of Cteorgia, in which, the boundaries 
of that province are described, as extending westward 
to the Mississippi. A commission, describing bounda- 
ries of the same extent, was afterwards granted in 1764. 

That a war broke out between Great Britain and 
her colonies, which terminated in a treaty of peace 
acknowledging them as sovereign and independent 
States. . 

That in Aprils 17879 a convention was entered into 
between the states of South Carolina and Georgia set- 
tling the boundary line between them. 

, The jury afterwards describe the situation of the 
lands noentioned in the plaintiff's declaration, in such 
manner that their lying within the limits of Georgia, as 
defined in the prochmation of 1 763, in the treaty of 
peace, and in the convention between that state smd 
South Carolina, has not been questioned. 

The counsel for the plaintiff rest their argument on 
a single proposition. They contend that the reserva- 
tion for the use of the Indians, contained in the pro- 
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Fx.BT«i»ft cbmation of 1763, excepts the lands on the western 
p^* waters irom the colonies within whose bounds they 

would otherwise have been, and that they were acquired 
by the revolutionary war. All acquisitions during the 
war, it is coniended, were made by the joint arms, for 
the joint benefit of the United States, md not for the 
benefit of any particular state. 

# 

The court .does not understand the proclamation as 
it is understood Sy the counsel for the plaintiflF. The 
reservation for the use of the Indians appears to be. a 
temporary arrangement suspending, for a time, the set- 
tlement of the country reserved, and the powers of 
the royal governor within the territory reserved, but 
is not conceived to amount to an alteration of the 
boundaries of the colony. If the language of the pro- 
clamation be, in itself, doubtful, the commissions sub* 
sequent thereto, which were given to the governors of 
'Georgia, entirely remove the doubt* 

The question, whether the vacant lands within the 
United States became a joint property, or beloqgied tm 
the separate states, was a momentous question which, 
at one dme, threatened to shake the American confe- 
deracy to its foundation. . This important and danger- 
ous contest has been compromised) and the compromise' 
is not now to be disturbed* 

It is the opinion of the court, that the particular 
land stated in the declaration appears, from this spe- 
cial verdict, to lie within the state of Georgia^ and 
that the state of Georgia had power to grant it. 

Some difficulty was produced by the language of the 
covenant, and of the pltadings. It was doubted whe» 
^her a state can be seised in fee of lands, subject to 
the Indian title, and whether a decision that they, were 
seised in fee, might not be construed to amount to a 
decision that their grantee might maintain an ejectment 
for them, notwithstanding that title. 

The majority of the court is of opinion that the 
nature of the Indian title, which is certainly to be re- 
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speeted bjr all cotirts, until it be legitimately cxtin. Fwtcw* 
gutshed, 18 not such as to be absolutely repugnant to p^eK. 
seisin in fee on the part of the state. 

Judgment affirmed with costs. 

« 

Johnson, J. In this case I entertain, on two points, 
an opinion different from that which has been delivered 
by the court. 

I do not hesitate to declare that a state does not pos* 
sess the power of revoking its own grants. But I do 
it on a general principle, on the reason and nature of 
things: a principle which will impose taws even on 
the deity. 

A contrary opinion can only bef maintained upon die 
grouod that no existing legislature can abridge the 
powers of those which wilFsucceed it To a certain 
extent this is certainly correct; but the distinction lies 
between power and interest, the right of jurisdiction 
and the right of soil. 

The right of jurisdiction is essentially connected to^ • 
or rather identified with, the national sovereignty. To 
part with it is to commit a species of political suicide. 
In fact, a power to produce its own annihilation is an 
absurdity in terms. It is a power as utterly incom- 
mu^tcabk to a political as to a natural person. But it 
is not so with the interests or property of a nation. 
Its possessions nationally are in nowise necessary to 
its political existence; they are entirely accidental, and 
may be parted with in every respect similarly to those 
of' the individuals who compose the community. 
When the legislature have once conveyed their inte- 
rest or property in any subject to the individual, they 
have lost all control over it; have nothing to act upon; 
it has passed from them; is vested in the individual; 
becomes intimately blended with his existence, as es- 
sentially so as the blood that circulates through his sys« 
tern. The government may indeed demand of him 
the oni! or the other, not because they are not his, but 
because whatever is his is his country's. 
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FMT9HBK Aa to the idea, that th6 grants of a legi^latore ma^ 
Ptck. ^ ^^^^ because the legislature are corrupt, it appears 
. to me to be subject to insuperable difficulties* The 
acts of the supreme power of a country must be con- 
sidered pure for the same reason that all sovereign acts 
must be considered just ; because there is no power 
that can declare them otherwise* The absurdity in 
this case would have been strikingly perceived, could 
the party who passed the act of cession have got agsun 
into power, and declared themselves pure, and the in- 
termediate legislature cdtrupt. 

The security of a people against the misconduct of 
their rulers, must lie in the frequent recurrence to first 
principles, and the itnposition of adequate constitu- 
tional restrictions. Nor would it be difficult, with the 
same view, for laws to be framed ^hich would bring 
the conduct of individuals under the review of ade- 
quate tribunals, and make tkem suffer under the con- 
sequences of their own immoral conduct* 

I have thrown out these ideas that I may have it 
distinctly understood that my opinion on this point is 
not fouj^d on the provision in the constitution of the 
United States, relative to laws impairing the obligation 
of contracts* It is much to be regretted that words of 
leas equivocal signification, had not been adopted in 
that article of the constitution* There is reason to 
believe, frpm the letters of Publius, which are wdl 
known to be entided to the highest respect, that the 
object of the convention was to afford a general pro* 
tection to individual rights against the acts of the state 
legidatures. Whether the words, " acts impairing 
the obligation of contracts," can be construed to have 
the same force as must have been given to the words 
**^ obli^tion and efect of contracts," is the difficulty in 
my mind* 

There can be no solid objection to adopting tbc 
technical definition of the word " contract," given by 
Blackstone. The etymology, the dassic^l signification, 
and the civil law idea of the word, will all support it* 
But the difficulty arises dn the word ^'obligation," 
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wtich certuMy imporis an existing moral or physical W^tt^mm 
necessity. Now a grant or conveyance by no meaiM .^^ 
necessarily implies the conUnuanice of an obligation 
beyond the moment of executing it. It is mpst ge- 
nerally but the consummation of a contract, is Jumius 
officio the moment it is executed, and continues after- 
wards to be nothing more than the evidence that a cer- 
tain act was dooc. 

I enter with great hesitation upon this question, be«- 
cause it inyolv^s a subject of the greatest delicacy and 
much difficulty. The states and the United States 
are continually legislating on the subject of contracts, 
prescribing the mode of authemication, the time within 
which suits shall be prosecuted for them, in many cases 
affecting existing contracts by the laws which they 
pass^ and declaring them to cease or lose their efiect for 
want of compliance, in the parties, with such statutoiy 
provisions. AH these acts appear to be within the 
most correct limits of legislative powers, and most be- 
neficially exercised, and certainly could not have been 
iftlended to be a&cted by this constitutional provision; 
yet where to draw the line, or how .to define or limit 
the words, ^^ obligation of contracts," will be found a 
subject of extreme difficulty. 

To g^ve it the general eiFect of a restriction of die 
state fowers in favour of private rights, is certainly go- 
ing veiy &r beyond the obvious and necessary impoit 
of the words, and would operate to restrict the states 
in the exercise of that right which every community 
must exercise, of possessing itself of the property c£ 
the indivtdusd, when necessary for public uses ; a right 
which a oiagnanimous and just government will never 
exercise without amply indemnifying the individual, 
find which perhaps amounts to nothing more than a 
power to oblige him to sell and convey, when the public , 
necessities require it* 

The other point on which I dissent from the opinion 
of the court, is relative to the judgment which ought to 
be given on the first count. Upon that count we su« 
Vol. VI. T 
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£b«v^M4«9i Called upm sgtbsiuntially to decide, ^^ dial ike ttm» of 
p^' .Georgia, at the time of pa38iQg the act of cession, 
• ** .was iegally seised in tee of die soil, (then ceded,) 
subject only to the extinguishment of part of the ia« 
dian title.*' rhat is, that the state ot Georg^ was sei- 
zed of an eattate in fee-simple in the lands in quesdon, 
.subject to another estate, we know not what, nor whe- 
ther it may not swallow up the whole estate decided to 
exist in Georgia. It would seem that the mere 
vagueness and uncertainty of this covenant would be 
a sufficient objection to deciding in favour of it, but to 
toe it appears that the.lacts in the case. are ^ifficieat to 
^pport the opinion that the state of Georgia h^ not 
z/ee-simple in the ^nd in question. 
, , .  

This is a question of much delicacy, and more £t« 
ted for a diplomatic or legislative than a judicial iaquiry. 
But lam^calkd upon to make a decisitm, and 1 Bii»t 
make it upon technical principles* 

L The. question is, whether It c^n be correcdy predicak 
ited^f the interest or estate which the state of Geoiigta 
hi^ in. these lands, ^^ that the state was seised thei:^eof, 
m .fee*- simple*" 

• To me it appears that the interest of Georgia In 
that land amounted to nothing more than a mere ^s- 
sibiltiiy^ and thiat her conveyance thereof could operate 
tegally only as a covenant to convey or to sniad seiaed 
to a use. 

r 

/ • . , . . • . . ( . , 

. I'he correctness of this opinion will depend upon a 
just view of the state of die Indian i^uioas. This 
will be found to be very various. Some have totidly 
exunguished their national fire, and submitted di^n- 
aelves to the laws of the states: others have, by treaty, 
acknowledged that they hold their nation^ existence at 
the will of the state within which they reside: others 
retain a limited sovereignty, and the al)solut<s pro- 
prietorship of their soil. The latter is the case 
of the tribes to the west of Georgia. We legis- 
late upon the conduct of strangers or citizens within 
cheir limits, but innumerable treaties formed w^h th^m 
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acknowledge them to be &n itidtepeiidait people^ and the FitiTcW 
UQilorm practice of adenowlcdgtng their right of soil, . ;^- / 
by purchasing from them, and restraining all persons l*«c*' 
from encroaching upon their territory, makes it unne« 
cessary to insist upon their right of soil* Can, then^ 
one nsttion be said to be seised of a fee-simple in lands, 
the right of soil of which is in another nation I It is 
awkward to apply the technical idea of a fee-simple to 
the interests of a nation, but I must consider an abso- 
lute right of soil as an estate to them and their heirs^ 
A tee*simple estate may be held in reversion, but our 
law will not admit the idea of its being limited alter a 
fee-simple. In fact, if the Indian nations be the abso- 
lute proprietors of their soil, no other nation can be 
said to have the same interest in it« What, then, prac- 
tically, is the interest of the states in the soil oi the 
Indians' within their boundaries? Unaffected by par- 
ticular treaties, it is nothing mbre than what was assu- 
med at the first settlement of the country, to wit, a 
right of conquest or of purchase, exclusively of all 
competitors within certain defined limits. Ail the re- 
strictions upon the right of soil in the Indians, amount 
only to an exclusion of all competitors from their 
joiarkete; and the limitation upon their sovereignty 
amounts to the right of governing every person within 
their limits except themselves* If the interest in Geor* 
gia was nothing more than a pre-emptive right, how 
could that be called a fee-simple, which was nothing 
more than a power to acquire a fee-simple by pur- 
chase, when the proprietors should be pleased to sell ? 
And if this ever was any thing more than a mere pos- 
sibility; it certainly was reduced to that state when the 
state of Georgia ceded, to the United States, by the 
constitution, both the power of pre-emption and of 
conquest, retaining for itself only a resulting right de- 
pendent on a purchase or conquest to be made by the 
United States. 

I have been very unwilling to proceed to the deci- 
sion of this cause at all. It appears to me to bear 
strong evidence, upon the face of it, of being a mere 
feigned case. It is our duty to decide on the rights, 
but not on the speculations of parties. My confi- 
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d^iicc, boirever, in the laipiectabtegeiidfliBmi^vliolMnre 
been engaged for thepartm^ haft induoed me lo abttn* 
don my scruples, in the belief that ihey would never 
conaent to impose a mere feigned caae upmi this 
courL 
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The pnetiee THIS was an appeal from the decree of the circuit 
!!! .Jfi^*f!«^^ court of the United States, for the district of Ken- 
to aMertatn tucky, m a suit m equity brought by Watts, a attxfitk 
the fii«tt m Qf Virginia^ against Massic, a citizen of KetUuckf^ 
^ii bl^rrelrtl to compel the latter to convey to the former 1,000 
A loit 4n acres of land in the state of Ohio^ the defendant having 
one*^^ hM obtained the legal title with notice c^ the plaintiff '• 
the prior equitable tifle. 

equity against 
him who haa 

the eideat fia- The bill stated that the defendant Massie (the ap* 
Il«*, J' *iLl? pellant) had contracted with a certain Pierdimmd On€ij% 

nature local, r y . r i.« -i* r 

•ud if it be to locate and survey for him a military warr^t iov 
SoiT^of titlT ^'P'^ 2izrfi% in his name, (which the plaintiff afterwards 
must be tri! purchased for a valuable consideration,) and to reosive 
f^ *" the <ii«- Jq^ hjg services in locating and surveying the same^ 
the land lies, the sum of 50/« which the plaintiff paid him* That the 

Bui if it be defendant located the said warrant with the proper. 
\ract^ov trwt^ surveyor, and being himself a surveyor, he frandulemly 
or/raw^' it Is made a survey purporting to be a survey of part of 
Sc*^ Sstrict** ^^^ entry, but variant from the same, and contrary to 
irhsre the de- law, whereby the survey was entirely renaoved from 
befowid "*^ ^^ ^^^ entered with the surveyor, for the fraudid^mt 

If, by any purpose of giving way to a claim of the defendaat's 
•t**^S***'*^' ^^*^^ ^^ surveyed on the land entered for the plaintifl^ 
cQtry.iteanbe whereby the plaintiff lost the land, and the defendant 
aupport^, the obtained the legal title. That the land adjoins the town of 
port it. "^^ Chillicothe, and is worth fifteen dollars an acre* The bill 

Wiieii 9 prays that the defeqdant may be compelled to convey di» 
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hod to Ae fibdntiff, t>r if thit i% ndt iti his power, that KAsiTf 
he make compenaatioii in damages. Wa^ts. 

The defendant, by his answer, <fenied that he con- given iiioantity 
tracted with the phinttf to locate and survey the war- {Jfii*"^*^^^ 
rant in the name of OneaU but admits that, in 1787^ he given bue, it 
was requested by W. Etizey^ to locate the warrant *d*"iJh/"*^f"**' 
for Oneal; that EUzey informed him he was notauthori- UqJ^' fon^\ 
zed to make any special contract with the defendant for « square, mt 
his services, but he had no doubt, if he did the busi- beraiijS8"the 
Bess, he would receive the customary compensation, form b« re. 
which was 18/, lOy. per 1,000 acres^ or one third of ^Jg;^"*^ *® *? 
the land. if the eaiit 

of an entry do 

He admits that he made the entry, and that the plmn« criiie the land] 
tiff'kas paid him the 50/. But he denies that he made ^^ . fomfeh 
the survey improperly, or with a fraudulent intention* aU^^e eomt 
He says diat in die year 1793, as a deputy-surveyor, ^^ complete 
he surveyed the land on the Scioto, on which the claim Jhe anpu^ion * 
of Oneal depended ; but not wishing to take upon of eertain 
himself the construction of Oneafs entry, he merely !i?H*'jj2*!i*ete 
meandered the river, and referred the question to the it 
principal surveyor, by whose directions he made the , ^^* location 

r AX t • ^\.^y» 1-1 • • "•^^ certain 

siHvey for Oneal m 1796, and without any mstructions material eaiu 
from Oneal or any agent for him. That when the entry »"ffi«»ent to ' 
was made, the country had been but recently explored, todesoriUi^e 
and none of the locators knew by survey the meanders ^an«*» other ; 
of the Scioto. He does not admit that the entry has ^*, '^"j"|*; 
been surveyed contrary to location, but he surveyed it as ^^omptftibre 
he wouid have surveyed it for himself, tiii^Utts ofth ' 

% «»lry, may be 

He admits he made an entry for himself, and intended °»^rded. 
to appropriate the vacant land, but it was not by any gainr ^fi|^*re u 
procurementofhis^ that his patent was prior to Oneal's* to be presenr- 
That the plaintiff did not become wholly interested in ^St^^t^^t 
the claim undl long after the survey was made* locate land for 

. himself which 

Alter the defendant's answer came in, the plaintiiF locate for his 
amended his bill by making Anderson (the principal principal, he 
surveyor) a- defendant, and charged that if the survey truitee^^fSrhig 
for Oneal was made by the directions of Anderson, principal., 
as alleged by the defendant Massie, it was with a 
fraudulent design on the part of Anderson to appro-^ 
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priate to himself thcl knd described in Oneai's entiy, 
and that if he had no design, he was still re8ponfttt]ie 
for the consequences of the illegal survey. 

Anderson by his answer denies all fraud, and most 
positively denies that hegaveMassie any instructions to 
make the survey, as falsely stated in the bill. That the 
survey was made of 530 acres, in part of the entry, 
which survey was returned to his (Anderson's) office, 
and which he did not record for about the term of 
one year from the time he received it, doubting whether 
the survey had been properly made ; but after a critiod 
examination of the subject he concluded that it was 
Bot improperly made and recorded it. 

The plaintiff amended his bill again by chat^ng 
that the defendant M assie was the owner of Powell's 
entry, and had surveyed and obtained a grant therefor, 
and calling upon him to answer when he became the 
purchaser of Powell*s'right. 

To this Massie answered, that after surveying 
Oneal's entry in the spring 1 797, he purchased Robert 
Powell's survey, before which time he had no interest 
in the land, and has sold the whole of it^ but made a 
conveyance of only a part. 

There had been certain facts found in the cause 
by a jury according to a practice heretofore adopted 
in chancery suits in the courts of Kentucky, but the 
court ordered ^ that the facts found by the jury should 
be set aside.*' 

The following opinion of Judge Innis (Judge 
Todd being absent) states the facts of the case so 
fully that nothing need be added in stating the ^qpse* 

** The complainant having acquired the equitable 
right to certain lands conferred on Ferdinand Oneai 
by the state of Virginia, as a bounty for militairy 
services performed by him as an officer during the 
revolutionary war, has instituted this suitwithadouMe 
aspect, first, to recover one thousand acres of land^ 
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which had been entered for Oneal on the Scioto river, 
upon a suggestion that the defendant Massie, who was 
the locator, had wrongfully deprived him of the land, 
by surveying Robert Powell's entry so as to cover 
part of Oneal's land, and, by a subsequent entry and 
survey of his own, hath taken the balance. Sectmdkfj 
if the complainant shall establish his right to the land 
in contest, and cannot obtain a conveyance therefor, 
thstt the decree may be for the value thereof, in mo- 
ney. It appears from the pleadings in the cause that 
the defendant Massie has purchased Powell's land, 
and that he has appropriated, by entry and survey, 
the adjoining land. I'he three following entries were 
made upon the Scioto river adjoining each other. 
** No. 480. 1787. August 13, Major Thomas Massie 
enters 1,400 acres of land beginning at the junction of 
■Paint creek with the Scioto, running up the Scioto 
520 poles when reduced to a straight line, thence off 
at right angles from the general course of the river 
so far that a line parallel thereto will include the quan- 
tity." 

** No. 503. Captain Robert Powell enters one thoi^- 
sand acres of land beginning at the upper comer, on the 
Scioto, of Major Thomas Massie's entry. No. 480. 
running up the river 520 poles when reduced to a 
straight line, thence from the beginning, with Massie'a 
line so far that a line parallel to the general course of 
the river shall include the quantity." 

^^ No. 509. Captain Ferdinand Oneal enters one 
thousand acres beginning at the upper comer on the 
Scioto of Robert Powell's entry. No. 503. running up 
the river 520 poles when reduced to a straight line, and 
from the beginning with Powell's line so far that aline 
ps|^lel with the general course of the river shall include 
the quantity." Surveys have been made upon the 
entries of Thomas Massie and Robert Powell, so as 
to cover almost the whole base of 1,560 poles, the 
space which was allotted for the three claims on the 
river, and 530 acres of bnd have been surveyed for 
Oneal, by the defendant Massie in part of his entry, 
which it is impossible upon any construction he can 
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M4« Tq tofm j| correct opinion in this c^se die 
several entries of Mawe, PoweU and Ooeal mart 
be brought into one view, and, s^ far as it is possiUe, 
fOOAist^nt witb the entries, to ascertain the object and 
imentioB of the locator. It is evident, from the mm* ' 
ner in which these entries are worded, that the 1qc»- 
Ipr had OQ d^bt \^ his mind, at the time tKe entries 
were m^e, of having given that space which woidd 
enaible him to secure, by leg^ surveys, the quantity of 
land beauted f^r each person. It becomes, then, the 
dut)' of the court to consider the case with a reference 
te this object. No difficulty arises as to the manner 
in which the entry of Thomga Massie ought to be surw 
yeyed, ih^ calls of Ins entry being e^iprcss sind positive. 
His eifttry oughl to havi> b^f n surveyed >f^ the following 
manner i to begin, as bf has done, at ^e junction of 
Paint crtek, and Uie Scioto, and then to run up the 
river so far a^ will ascertain tbe termination of the 5SO 
polfs caUed for on the rii^er, when reduced to a straig^ 
line* This wiU reduce his base to a point below the 
first flooded land represented in the connected [datv 
above the inouih of Paint creek, thence he is to run 
out «t right suagles with the general course of the riven - 
The unexpected bends in the Scioto river have induced 
meh ^ construction to be placed on the entries of 
Powell and Oneal, by die defendant Masste that, ia 
e^tecuting the surveys of Thomas Massie and Powdl, * 
he considered Oneal as being excluded from obtsuning 
any part of the land upon the base of 1,560 poles, the 
space allotted for three entries. 

The contest in this case, in consequence of die 
manner which has been pursued in making Massie^s 
und Powell's surveys,! rests principally upon the con- 
9truction which is to be given to Powell's and Oneal'^ 
entries ; and, as the latter is dependent on the former, 
equity reqiures that, if it be possible to secure to elcli 
his portion of land agreeably to their entries, it ou$^ 
to be so decided) provided it can be done consistendy 
with the spirit of the entries, and the real inteaticin <^ 
the lpcalor« 



From 9n olt^tive consideration of die entries, Ae 
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dgect of the locator was evidently to give to each of 
the proprietors of the warrants an equal base on the 
xiver, and make it the ruling principle in shaping the 
9urveys« It only remains, then, to be considered whe- 
ther the words in the entries will bear such a construc- 
non as' to effectuate the object, an^ secure the lands to 
Powell and Oneal, which the locator intended at the 
time he made the entries. 

Powell's first call is to run up the river Scioto ; and 
the description given of the iand contemplated to ^ 
covered by the entry, is that portion which shalHft 
within a line parallel to the general course of the river. 
Front, a view of the Scioto river, as laid down in the 
connected plat, and the shape which Thomas Massie's 
land will assume when run out agreeably to his entry, 
it becomes necessary, in order to give Powell the land 
parallel to the general course of the rivtr^ to lay it off 
by commejncing the survey on the river at the extremity 
of the 520"^^ poles above Massie, and thence to run out 
at right angles to the general course of the river, so 
far that a parallel line te the river, extending to Mas- 
sie's back line, and binding on Massie's lines, will in* 
elude his one thousand acres. Reverse this mode of 
surveying Powell's entry, and begin at Massie's upper 
comer op the river and run out with Massie's line, it 
will make Massie's line the governing principle of the 
survey, and not the river, whieh construction will be 
contrary to the true meaning expressed in the entry, 
the intention of the locator, and place tl)e survey on the 
land of Oneal, whose interest, as a subsequent locator, 
is equally entitled to protection with that of the prior. 

The rule aclopted in construing this entry must jus- 

^fy the manner of executing a survey agreeably thereto 

by running five lines instead of four to circumscribe 

the land* This proceeds from an accidental circum^ 

stance occasioned by the great bend immediately above 

the mouth of Paint creek, which renders it necessary to 

comply with the governing principle in the entfy for 

\hc land to be ** parallel to the general course of the 

liven" By thus e3cecuting Powell's survey, a portion 

«f land will remain on the river, and parallel thereto 
Vol. VI. u 
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Massib sufficient to satisfy Oneal, the calls of whose eiAey ar« 
Watts. ^'^'^^^ ^^ PoweU's cs^Qg for him as he does bx 
Massie* 

Oneal's survey ought, therefore, to have been execii« 
ted in the same maimer as it is now decided* Powtll'^ 
ought to have been made by beginning at the termina* 
tion of 520 poles on the river, and thence to nm off at 
right angles from that point* 

Having decided the manner in which the entries of 
M assie, Powell, and Oneal ought to have been sur- 
veyed, it remains yet to say what is the situation of the 
survey for 530 acres of Imd made for Oneal, and 
placed on the record book of the suTveycM-. To make 
this act obligatory on the party it was necessary that 
all the acts done should have been performed or appro- 
ved by Oneal himself, or some one of his as&ignees, or 
by some agent authorized for that purpose. 1 here is 
no evidence iif the cause to this e£Fect : the placing the 
survey on the surveyor's book is therefore an uoau* 
thorized and void act. 

In the case of Wilson and Mason, in the late district 
court, the court decided that a survey once recorded 
was not afterwards in the power o^ control c^ the party. 
This opinion was predicated on two facts found in that 
cause, that William . Mason was the agent of the de- 
fendant, and approved of what had been done by regis- 
tering the. surveys of Mason although cautioned of his 
danger. 

Upon this view of the case, the court is of opinion 
that the complainant recover of the defendant one 
thousand slcres of land, to be laid off agreeably to the 
mode pointed out as the proper manner for surveying 
Oneal^s entry. 

That upon the defendant Massie's conveying the 
said one thousand acres of land to the complainsmt, he, 
the complainant, shall assign to the said defendant alT 
bis right in and to one thousand acrea of the warrant 
issued to the said OneaL 
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So fsir as tluB suit relates to the defendant AndersoD, 
it is decreed and ordered that the bill be dismissed as 
to him with costs, the court being of opinion he was 
improperly made a party. It is therefore considered 
by the court, that the defendant Anderson recover of 
the complainant his costs by him in this behali expend- 
ed. 

And afterwards, at the same term, the following order 
was made herein. . '1 he court in pursuance of the opi- 
nion and decree delivered in this cause on the eighth 
day of this month (December) doth order, that the 
surveyor of Ross county do go on the land in contro* 
versy and lay off the same as follows : Thomas Mas* 
sie's entry by beginning at the mouth of Paint creek^ 
thence up the Scioto so far as will amoi:iat to 520 poles 
when reduced to a straight line,^ and from each end of 
this J>ase at right angles from the general course so far 
tliat a line parallel with that general course will produce 
the quantity of fourteen hundred acres. Robert Pow- 
ell's entry by beginning at the upper corner of Thomas 
Massie's entry, that is, 520 poles from the mouth of 
Paint creek, thence up the river so far as will amount 
to 520 poles when reduced to a straight line, and from 
the end of this base line, a line is to be run at right 
angles to the general course of that portion of the 
river which is occupied by the base line and from the 
beginning with the lines of Thomas Massie, that is, his 
second and third lines, so far that a line parallel to the 
general course of this base line will produce the quan- 
tity of one thousand acres. Ferdinanid Oneal's entry 
by beginning at the upper comer of Robert Powell's 
entry when laid off as aforesaid, thence up the Scioto 
so far as will amount to 520 poles when reduced to a 
straight line, emd from the end of this base line a line 
is to be ruit at ri^t angles from the general course of 
that porti(Mi of the river which is occupied by the base 
line, and from the beginning with the second and third 
lines of Powell so far that a line parallel to the general 
course of the base line will produce the quantity of one 
thousand acres. 

And the court doth further order, diat the said sur-^ 
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veyor do make and bound the said surlrey of OfleaE 
when laid off as aforesaid, and make report of the 
metes and bounds and: his proceedings herein to the 
next couru" 

At May term, 1808, the surveyor having made his 
report, a final decree was entered inconformicy with 
the principles laid down in the interlocutory order^. 
from which the defendant appealed* 

Pope^ for the plaintiff in error, contended that the 
circuit court in Kentucky^ had no jurisdiction of a case 
involving the tide of land lying in Ohio^ unless it be 
upon a personal contract. Here was no persona^- con- 
tract. Although the bill states an agreement respect- 
ing the surveying ol the land, yet it is denied by the 
answer, and not proved. Besides, if there was such a 
contract, it is not upon the contraa that the suit is 
brought. It is a mere question which of the parties 
has the better right under their several entries* Ihe 
remedy in chancery in Kentucky is merely a substitute 
for. a caifeaU . It is in the. nature of a real action, which 
i» local. A court in New-York could not try the title 
of land in Virginia, unless it were upon a personal 
contract. Even the action of trespass guare chusum 
f regit is a local action, although it sounds in damages, 
and seems to be of a personal nature. 

P, B. Ketf^ contra. The bill is for a specific per- 
formance ot a trust. I'he party who has tht; legal 
estate by a younger entry, is a trustee for him who bad 
the elder entry ; and upon this is fovmded the jurisdic- 
tion of a court of equity. The action is in personam^ 
not in rem. The remedy sought is, a decree that the 
• defendant should- convey the land to the plaintiff. If 
the defendant refuses to perform the decrse, the com- 
pufeor)' process is in personam^ by way of attachment for 
a contempt of court. T he whole and original jurisdio- 
tion of a court of equity is in personam^ and not in 
renu 

But the act of congress is imperative. The circuit 
court of Kentucky has jurisdiction in all cases at^law 
and in equity between citizens of different states, i£ 
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the defendant be found in the district of Kentucky* Mamu 
The same jurisdiction might have been exercised % Watts. 
the state courts of Kentucky. 

/7. Ciay^ same side. The question is, whether the 
nature oi* the casecontrob the general expressions of 
the constitution, and the act of congress. 

If Watts could not sue Massie in Kentucky, he 
would be without remedy. He could not sue in Ohio,, 
because the defendant could not be found there. 

The groitnd of jurisdiction is trust. The case alsa 
contains the peculiar relation of the parties to each 
other. Massie was en(iployed by Watts's assignor ta 
locate the land. In this respect it is a case 6f contract.* 

Popey in reply. The circuit courts of the United 
States have concurrent jurisdiction with the courts of 
the state in which they sit. 
<• 

The state courts of Ohio unquestionably had juris* 
diction. The circuit court, therefore, of the district 
of Ohio is the court of the United States which had 
cognisance of the case. 

The Court having intimated an opinion in favour 
of the jurisdiction of the court belowy the counsel pro* 
ceeded to argue the question of location. But as the 
subject is very intricate without a copy of the plats in 
the case, and as the o|Mnion of the court* is very full„ 
it is deemed unnecessary to report the arguments of 
counsel upon that point. 

^ " February 28. 

Marshall, Ch. J. delivered the opinion of the 
coVrt as follows : 

This suit having been originally instituted, in the 
court of Kentucky, for the purpose of obtaining a 
conveyance for lands lying in the state of Ohio, aa 
objection i& niade by the plaintiff in error, who was the 
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yAssxft d^liMdatit beldw, to the juritdtction of the court hjr 
^ "^^ • which the decree wm readtered. 

WA-TTI. 

Taking into view the character of the suit in chan- 
cery brought CO e&taldisii a prior title originating under 
the land law oi Virginia against a person claimiog un* 
der a senior patent, comidering it as a subatitute for a 
caveat introduced by the peculiar circumstances attend- 
ing those titles^ this court is of opinion, thut there is 
much reason for considering it as a local actton, and 
for confining it to the court sitting within the state in 
which the lands lie. Was this cause, therefore, to be 
considered as involving a naked question of title, was 
it, for example, a contest between Watts and PoweU^ 
the jurisdiction of the circuit court of Kentucky would 
not be sustained. But where the question changes itft 
character, where the defendant in the original action 
is liable to the plaintiff, either in consequence of con- 
tract, or as trustee, or as the holder of a legal tide 
acquired by any sptrcies of mala jides practised on the 
plaintifT, the principles of equity give a court juris- 
diction wherever the person may be found, and the 
circumstahce; that a question of utle may be involved 
in the inquiry, and may even constitute the essential 
' point on which the case depends, does not seem suffi«* 
cient to arrest that jurisdiction. / 

In the celebrated case of Perm v. Lord Baltimore^ 
the Chancellor of England decreed a specific perform* 
ance of a contract respecting lands lying in North 
America. The objection to the jurisdiction of the 
court, in that case, as reported by Vezey, was not 
that the lands lay without the jurisdiction of the court, 
but that, in cases relating to boundaries between pro- 
vinces, the jurisdiction was exclusively in the king 
and council. It is in reference to this objection, not 
to an objection that the lands were without his juris- 
diction, that the chancellor says, *' This court, there* 
fore, has no original jurisdiction on the direct ques- 
tion of the original right of boundaries," The rea- 
son why it had no original jurisdiction on this direct 
question was, that the decision on the extent of those 
grants, including dominion and political power, as well 
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1^ pro^rtyf wa» e]c4u9ively ^eservted t(» the lupg- m 

la a subsequent part of the opinion, where he treats 
of the otijeaion to the jurisdicuon of the court, ari- 
sing from its inabilitj to enforce its decree in rerriy he 
^ipws DO weight to that at^un^nt. The strict prima- 
ry decree ot a court of cqutC^ is, he sa)>, inpersonqm^ 
and may be enforced iu all cases where the person is 
within its jurisdictiom. in conErmation of this posi- 
tion he ciies the prac^i^^e of the courts ^o decree re* 
specting lands lying in Irielaxid and in the colopies, if 
the person, against whom {;b^ decree Wds pr^yed^ be 
found in England. 

In the case of Argla^se v> Muschamp^t Vernon^ 75, 
the defendant, residing in Knglund^ having fraudulent- 
Ijr obtained a ^ent charge oq lands Iv ing in Ireland, a 
bill w^ brougjit in England to ^t it aside. To ^n .ob«< 
jection made to the jurisdiction 6f th$: court the .chan« 
cellor replied, ^^ This is surejly only a jest put upon the 
jurisdiction of this court by the common lawyers ; for 
when you go abqut to bind the lands and gr?Qt a se- 
questration 19 execute a d^ecree, then they readily teU 
you that the authority of this court is only to regulate. 
a man's conscience, and ought not to affect the estate, 
but that this court must ager^ in persor^m only ; and 
when, as in this case, you prosecute the person for a 
fraud, they tell you thaA yp.u must not intermeddle 
here, because, the frau^, though com<nittjed here, 
concerns jiapds that lie in |relan4f which n^akes the 
jurisdicdon local, and ^q lyhoUy eVi4^ the jurisdiction 
of this coufi;.'- The chancellgr, in jthat case, sustain- 
ed his jurisdiction on principle, ^d on the aMthprity of 
Archer and Preston^ in which case a contract made re* 
specting lands in Ireland, the title to which depended 
on the act of settlement, w^s enforced in England, al- 
though the defendant was a resident of Ireland, and 
had only made a casual visit to England* On a re- 
hearing before Lord Keeper North tl|is decree was 
affirmed* 
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In the case of The Earl of Ktldare v. Sir Morrlce 
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Eustace and Pitzgerald^ 1 Vern. 419^ it was detfermm* 
ed that if the trustee live ia England, the chancellor 
may enforce the trust, although the lands lie in Ireland. 

In the case of Toller v. Carteret^ 2 Vem. 494. a bill 
was sustained tor the foreclosure of a mortgage of 
lands lying out of the jurisdiction of the court, the per- 
son of the mortgagor being within it. 

Subsequent to these decisions was the case of Penn 
against Lord Baltimore, 1 Vez* 444. in which the spe- 
cific performance of a contract tor lands lying in North 
America was decreed in England. 

Upon the authority of these cases, and of others 
which are to be found in the books, as well 'as upoa 
general principles, this court is of opinion that, in a 
case of fraud, of trust, or of contract, the jurisdiction 
of a court of chancery is sustainable wherever the 
person be found, although lands- not within the juris- 
diction of that court may be affected by the decree. 

The inquiry, therefore, will be, whether diis be aii 
unmixed question of title, or a case of traud, trust or 
contract* 

The facts in this case, so far as they affect the ques*^ 
tion of jurisdiction, are, that, in 1787, the land war- 
rant, of which Watts is now die proprietor, and which 
then belonged to Oneal, was placed without any spe- 
cial contract, in the hands of Massie, as a common lo- 
cator of lanos. In the month of August in the same 
year he located 1,0CX> acres, part of this warrant, to ad- 
join a previous locadon made on the same day for 
Robert Powell. 

In the year 1793 Massie, as deputy-surveyor, sur- 
veyed the lands of Thomas Massie, on which Robert 
PoMrell*^ entry depended, and the land of Robert Pow- 
ell, on which Oneal's entry, now the property of Watts, 
depended. On the 27th of June, 1795, Nathaniel Mas- 
sie, the ^intiff in error, entered fpr himself 2,366 acr^s 
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of bad Id adjoin die surveys made for Robert Poirell, 
Thomas Matoie and one Daniel StuIL The entry of 
Daniel StuU commences at the upper comer of Ferdt- 
sand Oneal's entry on the Scioto, and the entry of 
Ferdinand Oneal commences at the upper corner of 
Robert Powell's entry on the Scioto ; so that the Ismd of 
Oneal would be supposed, from the entries, to occupy 
the space on the Scioto between Powell and StulL 
Nathaniel Massie's entry, which was made after sur- 
veying the lands of Thomas Massie and of Robert Pow* 
ell, binds on the Scioto, and occupies the whole spac^ 
between Powell's survey and Stuli's survey. 

In the year 1796, Nathaniel Massie surveyed 530 
acres of Oneal's entry, chiefly within Stull's survey, 
, and afterwards, in the spring of 1797, purchased Pow«- 
cil's survey. Nathaniel Massie's entry is surveyed 
and patented* In 1801 Massie received from Watts^ 
in money, the customary compensation for making his 
location* - 

It is alleged that Nathaniel Massie has acquired for 
himself the land which was comprehended within 
Onepl's entry, and has surveyed for Oneal land to which 
his entry can by no construction be extended* 

If this allegation be unsupported by evidence, there 
is an end of the case* If it be supported, had the court 
•f Kentucky juriadicdon of the cause I 

Althou^^ no express contract be made, yet it cannot 
be doubted that the law implies a contract between 
every man who transacts business for another at the 
request of that other and the person for whom it is 
transacted* A common locator who undertakes to lo- 
cate lands for an absent person is bound to perform 
the usual duties of a locator, and is entitled to the cus- 
tomary compensation for those duties* If he fails in 
die performance of those duties, he is liable to the ac- 
tion of the iojured party, which may be instituted 
where'ver his person is. found* If his compensauon be 
refused, he may sue therefor in any court within whose 
jurisdiction the p^son for whom the location was made 

Vol. VI. x; 
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can be fbmid* In either action the manner in which 
the service was performed is inevitably the subject of 
investigation, and the difficulty of making it cannot oust 
the court of its jurisdiction* 

From the nature of the business, and the situadon 
of the parties, the person for Whom the locauoa is 
made being generally a non-resident, and almost uni- 
versally • unacquainted with the country in which his 
land is placed, it is the duty of the locator not only to 
locate the lands, but to show them to the surveyor. He 
' ako necessarily possesses the power to amend or to 
change the location if he has sufficient reason to be- 
lieve that it is for the interest of his employer so to do. 
So far as respects the location he is substituted in the 
place of the owner, and his acts done bona fide are the 
acts of the owner* 

If, under these circumstances^ a locator finding that 
the entry he has made cannot be surveyed, instead of 
withdrawing it or amending it so as to render it sus- 
ceptible of being carried into execution^ secures the 
adjoining land for himself, and shows other land to the 
surveyor which the location cannot be construed^ to 
'comprehend, it appears to ^his court to be a breach of 
duty, which amounts to a violation of the iniplied con- 
tract, and subjects him to the action of the party in- 
jured. 

If the location be sustainable, and the locator, in- 
stead of showing the land really covered by the entry, * 
6ho\%s other land, and appropriates to himself the land 
actually entered, this appears to the court to be a 
species of mala fides which will, in equity, convert him 
'into a trustee for the party originally entided to the 
land. 

In either case the jurisdiction of the court of the 
state in which the person is found, is sustainable. 

If we. reason by analogy from the distinction be- 
tween actions local and transitory at common law, 
this action would follow the person^ because it would 
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be founded on an implied contract, or on neglect of- Mamk * 

^""'y- Watt.. 



If we reason from those principles which are laid 
down in the books relative to the jurisdiction of courts 
of equity, the jurisdiction of the court of Kentucky 
is equally sustainable, because the defendant, if liable, 
16 cither liable under his contract, or as trustee. 

1 he case, then, as presented to the court, gives it 
jarisdiction, and the testimony must be examined to 
ascertain how far the bill is supported* 

The entry of Thomas Massie begins at the junction 
of Paint creek with the Scioto, and runs up the Scioto 
520 poles, when reduced to a straight line, thence off 
at right angles from the general course of the river, so 
far that a line parallel thereto will include the' quan^ 
tity. 

Respecting this entry there is no controversy. 

Robert Powell enters 1,000 acres of land, ** begin- 
ning at the upper corner on the Scioto, of Major Tho» 
mas Massic's entry. No. 480. running up the river 
520 poles, when reduced to a straight line, thence from 
tht: beginning with Massie's line, so far' that a line- 
parallel with the general course of the river shall in* 
elude the quantity." 

Then Ferdinand Oneal enters 1,000 acres of land, 
beginning at the upper comer on the Scioto, of Robert 
Powell's entry. No. 503. running up the river 520 
poles, when reduced to a straight line, and from the 
beginning with PowelPs line, so far that a line parallel 
with the general course of the river shall include the 
quantity. 

As Oneal's < entry dependa on Powell's, it is ne» 
cessary to ascertain the land taken by PoweU, before 
that of Oneal can be accurately determined. 

Had the general course of the Scioto continued 
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nearif Ibe sane, no difficult woiild Imve been feuoid 
in this case. The surveys might have conformed Ute» 
rally to all the calls oi each entry, and each tract 
would have constituted neaiiy a rectaogular figure with 
a base of 520 poles on the river, and a back line pa- 
rallel to that base. But the unexpected bends c^ the 
Scioto have deranged the uniformity of diis cluun of 
kKations, and produced questions of consideraUe in* 
tricacy respecting the ground which must be covered 
by them* 

Thomas Massie's entry being of 1,400 acres, and 
Powell's of only 1,000 acres, with a base of the same 
length on the river, it probably was thought certain 
that Massie's upper line would extend beyond ¥oW* 
ell's land, and that the line of Powell, which was to 
run paraQel to the river, would intersect: Massie^ up- 
per linef Powell's entry, therefore, calls to run fix>m 
the river with Massie's line, so far that a line parallel 
to the general course of the river will include the 
quantity. Upon actual survey the course of the itver 
is found to be such that a line parallel thereto, drawn 
from the end of Massie's line,* would not indude 200 
acres of land. Under these circumstances PoweS 
must lose between 8 and 900 acres of land, if Us en» 
try cannot be so construed as to extend beyond the 
length of Massie's line. 

From the peculiar situation of tides acquired under 
the land law of Virginia, a la^ which offered for sale 
an immense unexid6red wilderness, covered with sava^ 
ges equally fierce and hostile, leaving to the purchaser . 
the right to place his warnmt, which was the evidence 
of his purchase, on any limd not previously appropria* 
^d, and requiring him to make his entries so certfui^ 
that any other persqn might locate the adjacent reai- 
duum, it followed inevitsu>ly that immense difficidiies 
would occur, and that lopations must often be lost, or 
receive that certainty which the law required from pm- 
piple^ adapted to the general state of tbinga m the 
pountry, but which were not {nrecistly foreseen whn 
t|ie locations were made* * 
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These principles have been laid down by the courts, Mauis 
and must be coDsidered as expositions^ of the jstatute. 
A great propoation of the landed property of the 
country depends on adhering to diem. 

The great and equitable fouiulation on which they 
stand is this. If, by^any reasonable constniotion oi 
an entry, it can be supported, the courts will support 
it. This principle absolutely requires that all discre^ 
don, with respect to the mode of surveying an entry, 
should be surrendered* For if a 4ocation might be 
surveyed in various ways, then it is .vague, and no 
subsequent locator wouid know how to center the adja* 
cent residuum* The court, therefore, is compelled to 
say in what manner every location, which appears, in 
its terms, to reserve some power in the locator to vary 
its form, shall be surveyed. 

In the exercise of this essential and necessary 
power, they have declared that when a given quantity 
of land is to be laid oiF on a given base, it shall be in« 
eluded within four lines, so uiat the lines prdceeding 
from the base shall be at right angles with it, and the 
line opposite the base shaU be parallel to it, unless this 
form be jrepugnant to 4he entry. 

The consequence of this principle is,, that if the 
calls of an entry do i^t fully describe the land, but 
famish enough to enable the court to complete the 16* 
cation by the application of certain principles, they 
will complete it. 

They have also decided that, if a location have cer* 
tain material callsjsufficient t0 support it, and to de*^ 
scribe the land, other calls less material and incompn* 
tiUe with the essential calls of the entry, may be dis^ 
carded. 

These principles, it is believed, will enabk the court 
to ascertami^ in a reasonable manner, the land covered 
by Powell's location. 



The beginning is the upper comer of Massie on the 
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Scioto» A base line upon the river is then given to 
consist of 520 pqjes, when reduced to a straight line* 
/ Massie's upper line, to its whole extent, il necesssoy^. 
IS also given, and a back line parallel to the base is 
given* The side line opposite Massie^s line, and the 
course from the termination of Massie's line to the 
back line lire wanting, and are to be supplied by con* 
Btroction. 

The material inquiry, so far as respects the present 
cause, is, in what direction shall Powell's upper line, . 
extending back from the river to the line parallelto the 
general course of the river, be run ? I'hat line is not 
given, and is, consequently, to be supplied by consQiic- 
tion* 

According to the uniform course of decisions, Pow* 
ell's upper line must project from the base at right 
angles with it, unless there shall be some other call in 
the entry which controls this general principle. It is 
contended that it is controlled by the call to run with 
Massir's line from the beginning. Massie's line not 
being at right angles with the base line, it is argued, 
that Powell's opposite line, discarding the rectangular 
principle, must be parallel to the line from the begiu-» 
ning* 

But the court does not concur with the counsel for 
the plaintiff in error in this opinion. The princij^e, 
that the rectangular figure is to be preferred to any 
other, and is to be preserved whenever it can be pre- 
served, originates in the necessity of adopting some 
regular figure in order to give to .locations that cer- 
tainty which is not always to be Ibund in their terms, 
and in the superior convenience of that figure over 
every other, with respect to the adjacent residuum* 
These motives apply to a part as well as to the whole of 
an entry. If one location be made upon another so 
that the lines of that other bind the entr^' on one side, 
and then a precise line be called for from the begin- 
ning to run a certain distance, from the end of which 
a line is to be drawn, and to continue until a line, paral- 
lel to the first or base line, or to some given point in 
5' 
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ihe lines of the person on whom the location is jnade, 
shall include the quantity, the same respect for cer^- 
tainty and convenience which ' inducted origii\aUy the 
adoption of the rectangular figure would seem to re- 
quire its adoption with respect to those lines which did 
not receive a different direction from the positive calls 
of the location. On one side there might be several 
different lines; but this would not seem to demand tbat^ 
on the opposite side, the same variety, should be pre- 
served. It would be departing from the principle un- 
necessarily to require that the lines of the oppoa^ite 
^ide of the tract should be multiplied in order to be all 
parallel to the lines by which one side was unavoida- 
bly bounded. To the court it seems that the rectan** 
gular principle is always to be preserved where it jpan 
be preserved, that is, where there is no call in the entry 
applying to the lines which control them, and .t|iat, 
where it is necessarily, departed from, the departure 
should not be extended further than th^e necessity re* 
quires. 

In this particular case the location does not call for 
a line parallel to Massie's line, and, as Massie's line 
was to run at right angles from the general course of 
the river, and it was obviously expected Powell's line 
would nOt extend the whole length of Massie's line, it 
is clear that the locator expected that Powell's upper 
line, when at right angles with the course of the river^ 
would be nearly parallel to Massie's line* 

This may be considered as, in some degree, an aux- 
iliary argument in favour of the opinion which is enter- 
tained by this court, that the circuit court did right in 
laying dowp the upper line of Powell at right angles 
with his base line. 

This line being established, it is of little importance 
to Oneal's claim in what manner the remaining lines 
ef Powell may be run. 

The call of the location, so far as respects the side 
binding on Massie, is said to stop at Massie's north- 
western corner. Is that line to be continued? 
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The conclusive otjection to it is, that it would inter* 
sect the upper line before the quantity was obtainedi 
and would, consequently, entirely defeat the call for a 
back line parallel to the course of the river* 

Is a line at right angles with the general course of 
the river to be run from Massie's comer and continued 
until a line parallel to the base line would include the 
quantity \ 

This would be less exceptionable, but it would be 
departing further from the square, and might, in some 
instances, exhibit a plat the breadth of which would 
not be one third of its length. This point, however, 
is not critically examined, because it is of vtr^ litde 
importance in the present cause. The upper line of 
Powell, on which Oneal binds, would be the same as 
far as it now runs, and should it be continued further, 
it would only take a small angle of Oneal^s survey as 
made by order of the circuit court. 

The court is of opinion that Powell's entry is righdy 
surveyed by order of the circuit court, and it is an ad- 
ditional argument in support of this opinion, that, with 
the exception of the angle unavoidably made by the 
interference of Massie, the general form of the land 
approaches a square more nearly than if laid off in 
any other manner. ^ 

If Powell's tnxxy be correctly surveyed, OneaPs 
cannot be laid off otherwise than it is. 

Were it even to be admitted that the original survey 
made for Powell was correct, it is entirely possible 
that the case of the j^laintiff would not be materially 
improved thereby. 

PoweH's back line would probably terminate on the 
river ; in which event, that would be his upper comer 
on the Scioto, which is called for as the beginning of 
Oneal's entry. Oneal then calls to run on the river a 
distance of 520 poles on a straight line, and with Pow- 
ell's line so far as that a line parallel to the ^enend 
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course of £he river shall include 1,000 acres. Either 
this entry is rendered totally incapable of being sur- 
veyed in consequence of the call for Powell's line, or it 
must be so surveyed as to include almost the whole 
town of Chilicothe, and to take a considerable part of 
Massie's land* 

It is, however^ unnecessary to inquire what would 
be the rights of the person claiming Oneal's entry, in 
that event, since^ the eourt is satisfied that the survey, 
as directed by the circuit court, is correct. 

Th6 case, then, as made out in evidence, is this/ 
Nathaniel Massie, employed to locate a military war- 
rant for Oneal, has entered the warrant in pursuance 
of his engagement. On surveying the entries on which 
that of Oneal depended, he either believed that OneaFs 
entry was void from the repugnancy of its calls, or if 
not absolutely void, was incapable of covering the land 
which, according to legal construction, and the common 
understanding of those who might read the entries, it 
must be considered as covering ; or he thought that, by 
obtaining a prior patent for the land, he might resist 
any claim which might afterwards be made by Oneal, 
or those claiming under him. If Massie really be- 
lieved that Powells entry was properiy surveyed, and 
that Oneal's entry, as^nfiade, could not be surveyed, it 
was his dut)' to amend it, or, if that was not his duty^ 
to place it elsewhere. For omitting so to do he is 
chargeable with such gross neglect of duty as to rendet^ 
hhn responsible m damages, had his construction of 
OneaPs location even been correct. But, if in this he 
wa& mistaken, it would be dangerous in thie extreme, 
it would be a cover for fraud which could seldom be 
removed, if a locator, alleging difficulties respecting a 
locatioor might withdraw it and take the land for him-< 
self. He, however, has not withdrawn it, except so 
far as it may be impliedly withdrawn by the survey of 
530 acres* With that exception, the entry still covers 
the land on which it; was originally placed, and is still 
entided to that land. But Massie, the agent of Oneal, 
has entered and surveyed ^ portion of that land for 
kimself, and obtained a patent for it in hi9 own name^ 
Vol. YT, « 
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Accmtling to the ckarest and best established princU 
pies of equity, the agent whp so acts becomes a trustee 
for his principal. He cannot hold the land under ao 
entry for himself otherwise than as trustee for his 
principal* 

So far, then, as Oneal's land is within Massie's sur* 
yey, Massie is a trustee for Oncal aitid his assignees, 
and upon the principle stated in the early part of this 
opiniob, the court of Kentucky had jurisdicticm of the 
cause. 

But a part of Oneal's land is surveyed for Powell^ 
and in a contest between his assignees and Powell, the 
court of Kentucky would have had no jurisdiction. This 
controversy, however, is not with Powell; it is with 
Massie, who is the purchaser of Powell's rights. The 
whole property being thus in the hands of Massie^ and 
the court of Kentucky being in possession of the cause, 
and having clear jurisdiction of a part of it which de- 
cides the principle on which the whole depends, that 
court did right in deciding the whc^ cause, said decree-* 
ing to the assignees of Oneal the whole land oiiginaHy 
included in the entry made for him* 

Considerable doubts were entertained respecting the , 

right of Watts to more than the unsurveyed p^rt of 
the entry. But a majority of the court is of opinioD ; 

that he stands precisely in the place of Oneal. 

As Massie does .not show that he had conveyed any 
of that part of Powell's survey which is included with* 
in Oneal'^ entry previous to the institution of this suit, 
or even now, the allegation that he has conveyed a 
part of Powell's survey could not furnish sufficient 
matter for preventing the decree which was rendered. 

The decree of the circuit court is affirmed 

costs. 
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THE UNITED STATES v. HALL AND WORTH. 



The U* S. 

V. 
HaLIi. 



« ERROR to the circuit court for the district of if* vestci 
PeDasylvania, in an action of debt upon an tmbargo g^ressTf weSl 
iondy dated December 29, 1807, the condition of which ther to the 
ir^s, to reland certain goods in some port of the United ^^*{i^ Indie*, 
States, ** the dangers of the seas only excepted.^ The there deukied 
vessel on board ol which the goods were laden, cleared ^y ^**® govern- 
out and sailed from Philadelphia, for East Portland^ in ^i^e, this is 
the district of Maine, but, having encountered se* suchacasuaity^ 
vere and tempestuous weather, her crew disabled in a f,J *the*eroepI 
great degree, she was obliged^ in order to escape from tion of « dtm- 
the danger of Nantucket Shoals, t6 change her course, f^*« j^ ^^ 
and;to endeavour to gain the port of Charleston. The condition of an 
Weather and the winds, however, were so severe and «°*^an5o bond, 
adverse. that she could not make Charleston, nor any 
other port of the United States, and was obliged to 
bear away for the West Indies to obtain relief* She 
arrived at PcHto Kico in distress. The governor or* 
dered the cargo to be landed and sold, with which order 
the captain was obliged to comply^ and did land and sell 
the same* She cotUd not leave the island without con* 
siderable repairs, which were accordingly made* 

The court below instructed the jury that these facts, 
if believed by them, were, upon the whole case, 
sufficient to bar the United States of their action* The 
verdict and judgment were accordingly for the defend- ' 
ants, and the United States sued out a writ of error* 

The bond was taken in pursuance of the directions 
of the act of 22d of December, 1807, usually called 
the embargo, acty (yoL 9* fi» f*) and before any of the 
supplemental acts on that subject were passed* 

Tfad third section of the act of March 12,1 808, (yol*^ 
9* p. Ho provided that in every case where a bond 
had been given under the act of 22d of December, 
180^9 conditioned to reland the goods, &c* the parties 



172 SUPREME COURT U. S. 

Tnit V- S. should, within four months after the date of die same, 
^' produce to the collector a Certificate of the relanding, 

&c« on failure whereof the bond should be put in suit, 
and judgment should be given agunst the, defendants, 
>^ unless proof shall be produced of such relamding, 
or of hss by sea^ ar other tuuivoidabk accUerU^ 

* The seventh section of the act of Januarjr 9, 1S09, 
(vol. 9» p» 190.) usually called the enforcing act^ pro-, 
vides that an aU cases where, under the act of 22d of 
December, 1807, a bond has been given to reland^ &c» 
the parties shall, within two months after the date of 
the same, produce to the collector, a certificate of the 
relanding of the goods from the collector of the proper 
port; on failure whereof the bond shall be put in suit^ 
and jud{(ment shall be given against the defendants, 
f^ unless propf shall be given of such relanding^ or 
of loss of the vessel at sea. But neither capture^ di»* 
tress, or any other accident whatever, shall be pleaded 
or given in evidence in any such suit, unless such cap- 
ture^ shaU be expressly proved to have been hostile ; 
and such distress or accident occasioned by no negli* 
gence or deviation, nor unless such vessel shall have 
been, from the commencement of the voyage, ^olly 
navigated by a master, mate or mates, mariners and 
crew, all of whom shall be citizens of the United 
States, &c. &c. 

Rodney^ Attorney^Generaly and Jones^ for the United 
Sutes. In order to excuse the party he must show- 
that the goods have been actually lost by the dangers of 
the seas. If the vessel were irresistibly driven by a 
tempest to Porto BicQ, yet the goods arrived there in 
safety, and were not lost. The party had the full bene« 
fit of them, and probably at a higher price than if he 
had landed |hem in the United State9» If the law of 
^he 12d^ of March affects the case, yet it must be a 
loss by sea, or a loss by other unavoidable accident. 

When the legislature particularly except certain 
^ases, no other exceptions can be presumed. No loss 
can be said to be by the dangers of the seas, unlesB 
tl^e sea be the proximate cause of the loss* Greene 
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eu al. V. Ensky^ Peake's N. P. 61. 212. 4 T. S. 783. Tn« U. S. 

HAI.L. 



^tfn^. 37. 



The vested rights of parties may be varied by poste- 
rior laws. The prohibition in the constitution respect- 
ing ex post facto laws, applies only to criminal cases. 

Hopkinaon^ contra. 

1. This was a loss by the dangers of the seas ; and, 

2. We are entitled to tb« benefit of the act of 12th 
of March, 1808, by which unavoidable accident is an 
excuse. 

1. The first embargo law means such a kind of a loss 
as prevents the relanding ot the goods in the United 
States. It does not mean where the loss is occasioned 
by the immediate dangers of the element, but any loss 
to which vessels are exposed in consequence of the dan- 
gers of the seas. 

Thus capture by pirates is a loss by one of the dan- 
gers of the seas. The expression has the same mean- 
ing in the act as it has in bills of lading. If this ac- 
tion had been upon the billof lading instead of the 
bond, such an accident 'would have been a sufficient 
excuse to the master for not delivering the goods. S6> 
in a policy of insurance. Abbott^ \5S* Amer. edit. 2 
RolL Abr. 248. pi. 10. Marshall^ 418. 1.^^ edit. Abbott^ 
168. Carricks v. Cox. Binney^s Rep. Sup. Court Penn- 
sytvania. Marshall^ 488. 2d edit. 

The vessel was by the weather forced into Porto 
Rico. She could not return without repairs. She 
could not obtain repairs without leave of the governor. 
That leave could not be obtained but by obedience to 
his orders. His orders prevented the relanding of the 
goods according to the condition of the bond. 

Tlie case cited from Peake only shows that the loss 
was within the description of Iqss by capture^ not that 
it was not a loss by the dangers of the seas. The case 
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The u. S. from Bunbury was a mere private trespass; so was 
that cited Irom 4 T. R. 783. It was not an act of the 
government. The insured had a private remedy 
against the trespassers* 

\ 

2. We have a right to the benefit of the act of 12th 
of March, and are excused if prevented from relanding 
by any unavoidable accidenU 

There is a difference, as to ex post facto laws, be- 
tween those which mitigate, and those which increase, 
the penahy. 

The act ex^essly refers to bonds taken under the 
prior law. It does not mean loss by unavoidable ac- 
cident, but prevention by such accident* , 1 he punctua- 
tion of the sentence, as printed in the statute book, fa- 
vours this construction; but if it be doubtful, the court 
will lean against the penalty. 

But ' the property was lost to the owner, within the 
meaning of the statute. He had no power over the 
thing itself; he could not bring it away. It is imma- 
terial whether he obtained an equivalent, or not; the 
letter of the condition of the bond could only be satis- 
fied by relanding the thing itself. A complianc:e with 
the condition was to him as impossible as iJF the goods 
had perished in the sea. 

S. The act of January 9, 1 809, cannot apply to this 
case so as to make chat penal which before was justifia- 
ble. 

Marshall, Ch* J. stopped the counsel, and ob- 
served that the court would never consider the penal 
act as applying to previous facts, unless such construc- 
tion be absolutely unavoidable. 

March 5. 

Marshall, Ch. J. delivered the opinion of th(s 
court as follows: 

This suit was instituted on a bond taken In pursu- 
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ance of the original embargo act, with a condition that The u. S. 
the cargo of the schooner Mary, a sea-letter vessel, Hall 
should be relanded in the port of East Portland, or 
some other port of the United States, " the dangers of 
the seas only excepted. '* 

Her cargo was not relanded within the United States, 
but was carried to Porto Rico and sold. The defend- 
ants allege that they were driven by stress of weather 
into Porto Rico, where the cargo was landed by order of 
the government ; and they insist tl^at the case is with- 
in the exception cbntaitied in the condition of the bond. 
I'he circuit court instructed the jury that, if they be- 
lieved the testimony, it was sufficient in law, to bar 
the action. To this dpinion the counsel for the Uni- 
ted States excepted; audits propriety is now to be 
considered. 

The improbability of the allegations made by the de- 
fendants is no longer the subject of inquiry. The jury 
have verified them, and the court must receive them as 
true. The testimony is, that the Mary was driven by 
tempestuous weather into a foreign port. That, while 
prosecuting her voyage, she encountered weather which 
so disabled both the crew and vessel, and put her in such 
a situation that, to escape Nantucket Shoals, ^^ she was 
ohliffed to change ,her course, and endeavour to gain 
a southern port." She changed her course and bore for 
Charleston. But such was the condition of the crew 
and of the vessel, and so severe and so adverse were 
the winds, that she *^ could not make Charleston, uor 
any other port of the United States, and w^si)bliged 
to bear away for the West Indies, to obtain relief." 

The vessel, then, was driven into Porto Rico by the 
cause which forms the exception in the condition of 
the bond, and if the cargo had been lost at the mouth 
of the harbour, instead of entering the port, all would 
admit that the penalty of the bond had hot been incurred. 
But it is contended that the dangers of the seas termi- 
nated on entering the port, and that no sufficient cause 
is shown for not'bringing back the cargo to the United 
States^ 
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TRIE u. S. The case states that the governor of Porto Rido »sii« 
Halt.. ^^ ^° order that the cargo should ho landed and sold^ 
^^ with which order the captain was obliged to comply*" 

As this case is stated, the Mary was driven into 
Porto Rico, and the sale of her ca?g6, while there^was 
inevitable. The danglers of the sea placed her in a 
situation which put it out of the power of the owners to 
reland her cargo within the United States. The obli- 
gors, then, were prevented, by the dangers of the seas, 
itovEk complying with, the condition of the bond ; for an 
effect, which proceeds inevitably, and of absolute neces-^ 
sity from a specified cause, must be ascribed to that 
cause. 

It is the unanimous opinion of this court that there 
is no error in the proceedings of the circuit courts and 
that the judgment be affirmed* 



CAMPBELL V. GORDON AND WIFE. 



A eertmeate THIS was an appeal from a decree of the circuit' 
tiy a compe- court for the district of Virginia, dismissing the bill rf 
an aUen hasu- ^"^ complamant. 

kep Uie oath "^ 

S]^MtIl^pecf. The case was stated by WASiiiNdTON, J. iil deliver- 
ing naturaiiza- ing the Opinion of this court, as follows : 

tiortf raises a 

that the coart ^' The object of the bill was to rescind a contract 
•was satisfied as made between the appellant and Robert Gordon, the 
character of appellee, for the sale of a tract of land by. the latter to 
the alien, and the former, upon the ground of a defect of title. I'he 
inent'*to^'*the ^^^^ts in the case, which are not disputed, appear to be 
principles of as foUows. The land which forms the subject of dis* 
oLn ofTh"eUnl P^^^ belonged to James Currie, d citizen of Virginia, 
ted States, ko. who died seised thereof in fee, on the 23d of April, 
teker^Lonfew ^^^^y intestate, and without issue. James Currie had 
the rights of a one brother of the whole blood, named William, who, 
citizen. It is pj-jpr jq ^^ 14^^ Jay of October, in the year 1795, was* 

"hat ""^tSsrc*^ ^ subject of the King of Great Britain, but who emi** 
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grated to the United States, and on the day last men- Cam^bbli. 
tioned, at a district court held at Suffolk, in Virginia, gobbon. 
took the oath prescribed by the act of congress^for en- >_^^-^_ 
titling himself to the rights and privileges of a citizen, should be an 
At the time when this oath was taken, William Currie ^«*«*«- of court 
had one daughter, ^ycrnrt^a, the wife of the appellee, to "become '"a 
who was bom in Scotland. She came to the United citizen. , 

States in October, 1797, whilst an infant," during the Jjl^^^^f^^,^ 
life of her father, and hath ever since continued to re- natui-aiized be- 
side in the state of Virginia. William Currie died prior ApVulioalbc.^ 

to the 23d of April, 1807.'* ing under 'age 

at the time ot 

C« Lee and F* S* Key, for the appellant, contended, Uon of theirpa- 

rent, were, if 

1. That William Currie was not duly naturalized. u^tted^suteat 

on the 14th of 

2. That if he was, yet his daughter Janetta, being ^J'" on^dered 
in Scotland at the time of her father's naturalization, as ciuzens of 
was not thereby naturalized. 5^^^^^, ^^'"^^'^ 

1. William Currie was not duly naturalized. . 

The certificate of his naturalization was as follows, 
viz.- 

** At a district court held at Suffolk, October the 
14tb, 1795, William Currie, late of Scotland, mer- 
chant, who hath migrated into this commonwealth, 
this day in open court, in order to entitle himself to the 
rights and privileges of a citizen, made oath that for 
two years last past he hath resided in and under the ju* 
risdiction of the United States, and for one year 
within this commonwealth, and also that he will sup- 
port the constitution of the United States, and abso- 
lutely and entirely renounce and abjure all allegiance 
and fidelity to any foreign prince, or other state what- 
soever, particularly to the King of Great Britain. 

« A Copy, 

''Teste, 

" yohn C. Uttlepage!' 

Vol. VI. Z 
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Campbell Xhe brigioal memorandum made upon the minutes 
CoRDoir. ®^ ^^ court, was as follows : 

" At a district court held at Suffolk, October the 
14th, 1795, William Currie, native of Scotland, migra- 
ted into the commonwealth, took the oath," &c. 

There was also a deposition of a deputy clerk, who 
states that he acted as deputy to Mr. Littlepage, at, 
before, and after the date of the entry respecting Mr* 
Currie's naturalization. That upon examining the 
order-books of the said court, he finds the entries made 
in all cases where persons were admitted to become 
citizens under the act of congress, at and prior to 
October term, 1795, to be agreeably to the form used 
in the case of Mr. Currie. That however informal these 
entries may have been in not stating that it appeared to 
the court that the persons who took the oaths were 
of good moral character, and were admitted citizens^ 
he is sensible every requisite of the law in this, as 
well as in all other similar instances, was complied 
with to the satisfaction of the court, and that the omis- 
sion has been a clerical one* 

He also finds, from the order-book, that at May 
term, 1796, the form of the entry was altered so as to 
express the applicant to be of good moral character, 
&c. 

The application was made under the 2d section of the 
actof January 29, 1795, (t?o/. 3. />. 163.) which provides 
that any alien then residing within the limits, and under 
the jurisdiction of the United States, may be admitted 
to become a citizen, on his declaring, on oath or affirma- 
tion, ^^ that he has resided two years at least withia 
and under the jurisdiction of the same, and one year 
at least within the state or territory where such court 
is at the time held ; that he will support the con- 
stitution of the United States, and that he doth 
absolutely and entirely renounce and abjure all 
allegiance and fidelity to any foreign prince, poten- 
tate, state or sovereignty whatever, and particularly by 
name, the prince, potentate^ state or sovereignty. 
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Gordon. 



whereof he was before a citizen or subject ; and more- Campbeli. 
over, on its appearing to the satisfaction of the court, 
that during the said term of two years he has behaved 
as a man of good moral character, attached to the con- 
stitution of the United States, and well disposed to the 
good order and happiness of the same/* 

** All of which proceedings, required in this pro- 
viso to be performed, in the court, shall be recorded 
by the clerk thereof." 

Thfe first section of the act requires only the oath 
of the party himself to be recorded ; but the 2d secn 
tion requires all the proceedings to be recorded. 

When a matter is directed by act of parliament to 
be recorded, it cannot be proved otherwise than by 
record. Peaked N. R Cos. p. 132. The deposition 
of the deputy clerk is not competent evidence to prove 
what ought to have appeared upon the record. 

It does not appear upon the record that the court 
was satisfied as to the moral character of Mr. Currie, 
or his attachment to the constitution of the United 
States, or that the court admitted him to become a citi- 
zen- They must either show an order of the court 
for his admission, or they must show that every thing 
has been done to entitle him to become a citizen. 

No decision goes farther than that the declaration of 
a competent court that every thing has been done ac- 
cording to law, is sufficient, and dispenses with showing 
how it was done. But the court has not said so, nor 
does the record show it. Proof of good character, 
&c. is not a prerequisite to permission to take the oath ; 
if it was, the admission to take the oath might be consi- 
dered as evidence that the court was satisfied as to the 
moral character, &c. His application to the court was 
not to take the oath, but to be admitted a citizen. 

The "£s?c." in the minutes, might have been ex- 
tended^ by the clerk^ according to his usual custom ; 
bttt this court cannot undertake to extend it, or to say 
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Campbell what it means. Certainly not without direct and po« 
^ ^ sitive proof of its meaning* 

ft, • 

2. But if William Currie was duly admitted a citi- 
zen, yet his daughter Janetta, being then in Scotland, 
was not thereby natursdized. 

The words of the .3d section of the act of 1795 are, 
^^ that the children of persons duly naturahzed, dwelling 
within the United States^ and being under the age of 
21 years, at the time of such naturaliiuJttion^^ ^^ shall 
be considered as citizens of the United States*" 

Janetta, the daughter of William Currie, was not 
dwelling within the United States, at the dme of his 
naturalization. 

The words, ^^ at the time of such naturalization," 
apply as well to the residence of the child as to her 
age. 

If the child be naturalized by the naturalization of 
the father, she must be naturalized eo instarUi* It can* 
not be a naturalization, or not, according to a future 
event. 

The case would rarely happen of a parent coming 
to this country, residing two years, becoming a citizen, 
and leaving his children in a foreign country. Congress 
•meant to provide for the more common case of a maa 
coming with his children. They intended that all that 
were with him, under age at the time of his naturaliza- 
tion should partake of the benefit of his 4ict. But 
they could not mean that the naturalization of a Ei- 
ther should naturalize all his progeny under age, 
wherever they resided. Keasons of policy would for« 
bid it. Their education, manners, habits, prejudices, 
and prepossessions would all be foreign, and unconge- 
nial with our manners, principles, ' and ^stems of go- 
vernment. A child might in this manner become a 
citizen without renouncing his title of nobility. 

% 
The act of 1795 is to have the same construction 
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as the act of 1802, vol. 6. p. 79. § 4. 2 Tuci. BL 249. Camfbbi.^ 
1 Tuck. BLpart 2. Appendix^ 101. 

Stvanriy contra. 

.'ITie " isfcJ*^ in the clerk's minutes, means every thing 
that was necessary jto be done to entitle Mr. Currie to 
become a citizen* If the requisites of the statute 
wer& complied with, it required the order of the court 
to admit him to become a citizen. He became such 
by virtue of the act of congress. The testimony as 
to moral character, and attachment to the constitution 
of the United States, may be taken out of court, or 
the court may be satisfied of their own knowledge. 
He was naturalized ck facto when he complied with 
the requisites of the act, and the neglect or error of 
the clerk cannot deprive him of the privileges of a 
citisen. 

J 

It was immaterial where the child was, if she was 
under age at the time of her father's naturalisation. 

February 20. 

Washington, J. after stating the case as before 
mentioned, delivered the opinion of the court a3 
follows: 

The title of the appellees to the land in question 
being disputed only upon the ground of the alienage 
of the female appellee, the court take it for granted 
that there is no other objection to its validity. It is 
contended, by the counsel for the appellant, that Ja- 
netta, who claims as heir to James Currie, is an alien, 
inasmuch as she has, by no act of her own, entitled 
herself to the rights and privileges of a citizen, and 
cannot claim those rights in virtue of her migration to 
the United States, and of any acts performed by her 
father. First, because her father was not duly naturali- 
4£ed; and, secondly, because, if he were, she was not, 
at the time of her father's naturalization, dwelling 
within the United States. 
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V. 

Gob DON. 



In support of the first objection it is contended that^ 
although the oath prescribed by the second section of 
the act of congress entitled ^^ An act to establish a 
uniform rule of naturalization, and to repeal the act 
heretofore passed on that subject/' passed the 29th of 
January, 1795, was administered to the said William 
Currie, by a court of competent jurisdiction, still it 
does not appear, by the certificate granted to him by 
.the court, and appearing in the record, that he was, by 
the judgment of the court, admitted a citizen^ or that 
the court was satisfied that, during the term of two 
years, mentioned in the same section, he had behaved . 
a man of good moral character, attached to the 
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constitution of the United States, and well disposed to 
the good order and happiness of the same. 

It is true, that this requisite to his admission is not 
stated in the certificate ; but it is the opini(Xi of this 
court, that the court of Suffolk must have been satis- 
fied as to the character of the applicant, or odierwise 
a certificate, that the oath prescribed by law had been 
taken, would not have been granted. 

It is unnecessary to decide whether, in the order of 
time, this satisfaction, as to the character of the appli- 
cant, must be first given, or whether it may not be re- 
quired after the oath is administered, and, if not then 
^iven, whether a certificate of naturalization may not 
be withheld. But if the oath be administered, and 
nothing appears to the contrary, it must be presumed 
that the court, before whom the oath was taken, was 
satisfied as to the character of the applicant. The oath, 
when taken, confers upon him the rights of a citizen, 
and amounts to a judgment of the court for his admis- 
sion to those rights. It is, therefore, the unanimous 
opinion of the court, that William Currie was duly 
naturalized. 

The next question to be decided is, whether the na» . 
turalization of William Currie conferred upon his 
daughter the rights of a citizen, after her coming to, 

and residing within, the United States, she having been 
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a resident in a foreign country at the time when her Campbell 
father was naturalized. ^'• 

GORDONT. 

Whatever difficulty might exist as to the construe 
tion of the third section of the act of the 29th of Janu- 
ary, 1795, in relation to this point, it is conceived that 
the rights of cifizenship were cjearly conferred upon 
the female appellee by the fourth section of the act of 
the 14th of April, 1802. 

Thfs act declares that the children of persons duly 
naturalized under any of the laws of the United States, 
being under the age of 21 years at the time of their 
parent's being so naturalized, shall, if dwelling in 
the United States, be considered as citizens of the 
United States, This is precisely the case of Mrs. 
Gordon. Her father was duly naturalized, at which 
time she was an infant ; but she came to the United 
States before the year 1802, and was at the time when 
this law passed, dwelling within the United States. 

It is, therefore, the unanimous opinion of the court 
that, at the time of the death of James Currie, Mrs. 
Gordon was entitled to all the right and privilege of a 
citizen ; and therefore that thef e is no error in the de- 
cree of the circuit court for the district of Virginia, 
which is to he affirmed with costs. 



MCKNIGHT V. CRAIG'S ADMINISTRATOR. 



ERROR to the circuit court for the district of Co- ^'^ Viri^inia, 
lumbia, sitting at Alexandria, in an action of debt l^^t^^ 
upon a judgment and d^e^as/av/V, brought by M'Knight intericciL^ry* 
against Craig, as executor of Mitchell. rlfru' of 'i;!- ; 

qiirry awn r< !*:(), | 

•» After an office judgment by default against Craip:, l^'s Hdminit.a.. 

• O CI' top UllO'l ^■'O'/' 

and a writ of inquiry awarded in November, 1807, /ack^Jc-inoniy 
at the rules, Craig died. At the July term, 1808, his P'e«*^ ^^'^^^ his 

,1 ^.v .J J , f^ . '' , , . . intestute could 

ueath was suggested, and a scire Jactas awarded against \y^yQ pi.juded. 
I. G, Ladd, his administrator* At the July term, 
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M'Kkight 1809, (being the fourth term after the ofiice jadgmentf) 

^- ^ Ladd appeared by his attomcyi and offered to plesd 

Adm'r. ' * special plea of pkne admnistraoit^ by himself, as 

administrator of Craig, to which the plaintifft>bjected. 



la all cases but the court Overruled the objection, and admitted 
txr::^'I <^ Pl^^a to be filed. 

rect the court 

iieiow to enter f^g substancc of the plea was, that Craig had made 

fudgment tor , , -. ^ y ' ▼ » , 

the plaintiff a ueea oi trust oi certain real estate to secure Ladd 

in error, the for his endorsements for Craig at the bank, by which 

wUiJ^ of course, deed Craig covenanted to indemnify Ladd* That 

enter the judg- Ladd had endorsed the notes of Craig to the amount 

^tu S^^tbTt ®^ 89^^^ dollars, which were discounted at the bank, 

eourt. and continued the endorsements to the time of Craig's 

death. That the bank had recovered judgment against 

Ladd as endorser of some of those notes to the 

amount of 6,009 dollars, and that Ladd had paid 

other of the said notes to the amount of 3,174 dol* 

lars, to avoid being compelled by suit to pay the same. 

That the estate, mentioned in the deed of trust, having 

been sold, produced only 4,095 dollars, whereby the estate 

of Craig became indebted to Ladd in the sum of 5,138 

dollars, and so much of the estate of Craig is liaUe 

tp be retained by Ladd in satisfaction. 

That Craig was bound to several other creditors by 
specialties in large sums, amounting to 10,000 dollars, 
and suits thereupon have been brought against Ladd, 
and are now pending; that he has in his hands personal 
estate of Craig to the amount of 960 dollars only, which 
is liable to be retained by him in satisfaction of the 
damage he has sustained by his endorsements for 
Craig, by virtue of the covenant for his indemnifica- 
tion, and to pay the specialty creditors aforesaid. 

To this plea the plaintiff replied the office judg- 
ment and writ of inquiry awarded against Craig in his 
life-time in this suit ; the subsequent death of Craig, 
and the scire facias against Ladd, as his administrator, 
returnable to November term, 1808* 



The defendant rejoined that Craig died on the 
day of , in the year 1 807. 
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^ To this rejoinder the plaintiiF demurred, and as* M<Kin«9i: 

dgned as cause of demurrer, that the rejoinder is no ^^^ ^ , 
answer to the replication, and is a departure from the Adm? * 
pleab 



The court belovif being of opinion that the plea wjm 
good) and the replication bad, rendered judgment 
tt(^ the demurfer for the defendant. 

The plaintiff sued out his writ of error. 

£• y, Letj for the plaintiff in error, contended, 

1. That the office judgment against Craig in his 
life-time, is a debt superior in dignity to the debts 
stated in the plea ; and, 

2. That the defendant, coming in upon scire faciaa^ 
can only plead such plea as his intestate could have 
^ad«d» 

1. The office judgment was regularly obtained 
agreeaUy to the act of assembly of Virginia, /\ P. 
80. \ 56. And according to the forty-second section 
of the same act, it became final after the next succeed- 
ing court, it not having then been set .aside* It being 
an action of«fe^, the judgment was not interlocutory, 
but fimd. 3 BU Com. 395. 1 Tidd^ 508. Being 
a final judgment in the life*time of Craig, it is entitled 
to a priority of payment befn-e specialty debts. 

2. But if it was only an interlocutory judgment, yet 
the defendani^ upon the scire facias^ could plead nothing 
but what the intestate could have pleaded. 

The act of assembly of Virginia, P. P. 110. § 20. 
is copied almost verbatim from the English statute o/S 
md9 W. III. c.^11. and is in these Words: 

" And if the defendant die after such interlocutory 
judgment, and before final judgment, such action shall 
not abate, if the same were originally maint^ablc 
against, the executors or adminbtrators of such defend- 
ant, but the plaintiff shall and may have a scire facias 



186 SUPREME COURT V. S; 

M'ICnicht against his executors or admiDistraitors to show catisc 
^' , why damages in such action should not be assessed and 
^AvuV recovered by the plain^iflP, and if such executors or ad- 
ministrators shall appear at the return of such wnt, 
and not show or alkge any matters sujjcient to arrest 
the final judgment^ &c. a writ of inquiry of damages 
shall thereupon be awarded, which being executed^ 
judgtaent final shall be given for the said plaiauffi fee- 
After such interlocutory judgment the intestate could 
only allege matter hi arrest of judgment^ and his ad- 
ministrator can only do the same. 

Upon this point the case of Smith v. Harmon^ % 
Mod. 142. and 1 Salk. 315. is decisive. 

Swann^ contra. 

An office judgment in Virginia is a very differeitt jhing 
from an interlocutory judgment in England. It may 
be set aside, as a matter of rights by the defendant at 
the Dcxt succeeding court, and he may plead any 
matter whatever in thie same manner a« if oo sudi 
judgment had been rendered. And by the long esQH 
blisheti practice of Virginia, he may set it aside at any 
subsequent term, by pleading an issuable plea to the 
meriis. It is not true, therefore, that Craig could only 
have alleged matter in arrest of judgment. He mi^t 
have pleaded any thing that went to show that the 
plaintiff ought not to recover judgment against him. 

Upon (he death of the defeiidant,'and the appearance 
of his administrator, it becomes anew suit,. and the 
administrator ought to be permitted to plead any thing 
that goes to show that the plaintiff ought not to recc 
vcr judgment against him* 

A debt founded upon a devastavit is not of so high 
dignity as a debt upon specialty. It is in nature of 
damages for a tort. It is a claim depending upon 
proof of matter of fact in pais* 
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February 19. M'KuieHif 

C&A1G*$ 

Marshall, Ch. J, delivered the opinioa of the Adm'r. 
court to the following eflfect. 

The act of assembly of Virginia^ is copied almost 
literally from the English statute o/B^and 9 IV, III. c. 
11* .The case in 6 MoA is a decision expressly upon 
that statute, and is precisely in point, thy the defend- 
ant upon the scire facias can only plead mat the intes- 
tate could have pleaded ; and that it is not to be con*, 
sidered as a proceeding against the representative of 
the deceased, but a continuance of the original action* 

The plea is such as could not have been pleaded in 
the original action, and is therefore bad. 

The judgment must be reversed, and the cause re- 
manded for the defendant to plead to the original 
action, if he should think proper.^ 

To a question by £• y* Lee^ the Chief Justice an- 
swered, that if the plaintiff in error should obtain a 
judgment in the court below, it will of course be with 
costs. So in all cases of reversal, if this court direct 
the. court below to enter judgfnent for the plaintiff in 
error, the court below will, of course, enter the judg- 
ment with the costs of that court* 

* The eoart below eonsiderecl this ca9^ as coming within the aet 
of congress, voL I. p. 71. $31. passed '■Zkth Septemoer, 1789, which 
authorizes the court " to render judgment for or against the executor 
or aibmnistraw, as the ease may require." It does not appear whether 
^at act was taken into consideration by this courL 



KENNEDY v. BRENT. 



ERROR to the circuit court for the district of Co- j^^ munha 
lum')ia, sitting at Alexandria, in an action on thr case of the district 
by Kennedy against Brent, marshal of the district of i;^^;;^!;;*^ 
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Kmiina»y Columbia, for the neglect of Ua deputy in not serving 

Brsvt. * ^ficena in chancery y commonly called a chancery at- 

w^^ ' . tachment, in due time, whereby the pkuntiff h>ftt his 

a lobpoena in O^^bt. 
chaneeiT as 

I^Solt cll^'i The declaration stated that one Johnston, who did 
arif} the Berried not reside in the district of Columbia, was indebted to 
of fuoh sabp®. ^iie plaintiff, a resident of Alexandria in that district^ 

na. Ill case of a , * , -, • j i_^ i .^ t u ^ -.u T 

chancery at- and that One Jlampson was uidebted to Johnston ; that 

lavmnent in in order to sl^tfct the* money in Hampsoo's hac^ls to 

mLifrthe ^r- the payment of the debt due from Johnston, the (^n- 

nishee liable if tiff, on the 13th of December, 1804, filed his Utt in 

the mJoey'^i^ chancery in the circuit court of the district for the 

ter notice of couuty of Alexandria, and caused to be issued a ^- 

the labpflBiia. p^n^^ Jq chancer}' against Johnston and Hampson to 

answer the bill, which subpmna was then and there de* 

, livered to the defendant's deputy to be executed : smd 

was prosecuted with an intention that the debt due from 

Hampson to Johnston would be subjected to the pajr* 

ment oi the debt due from Johnston to the pUtmt^t 

Nevertheless, the defendant, by his said deputy, not re^ 

garding his office of marshal in the true execution ther&* 

pi, but con^ving and fraudulently intending to hi«Kler 

the plaintiff of his proper remedy for the recovery of Wb 

debt aforesaid, did not serve the said suhpeena in chancery 

upon the said Hampson within a rea8onable«i^e after 

receiving the same to be executed as aforesaid, but 

neglected to serve the said process, without any reasonftp 

ble cause for so doing, for a long time, to wit, for the space 

of four months and upwards, by means oi which said 

neglect the said defendant altogether lost the effect of 

his said suit in chancery against the said Johnston and 

Hampson as aforesaid, wherefore the plaintiff saith he 

is injured, and hath sustained damage, &c. 

The defendant pleaded not guilty, and a verdict, by 
consent, was rendered for the plaintiff, subject to the 
opinion of the court upon a case agreed, which stated 
that on the 13th of December, 18(>4, the plaintiff filed 
his bill in chancery against Johnston and Hampson in 
the common form of a bill for a chancery attachment 
in Virginia* And that the clerk of the court, at the 
instance of the plaintiff, issued a process commonly 
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called a cliaQceiry mtaehmeot, t>eiag $i si^ficen^ in the J(is»iiai»r 
common form tx> aasw^r a bill in qhapcery, upon which ^ ^' 
wsm the following endoraement, viz. ^* Memoraiuiiim* »**'''• 
The object of the bill this day fil^ in this case is to 
stay the moneys and effects of the defendant Johnston 
in the bands of the defendant Hampson, tp satisfy a 
debt due from the defendant Jphnston to the i;omplain9 
ant. 



(Signed) 



"G, Denfale.^^ 



That this proceas^ shortly after it was issoed| was put 
into the hands of W* Fox, one of the defendant's de^ 
puties to be executed, and might have been served by 
him if he had endeavoured to have served the same, 
but it so happened that he did not serve the same, and 
that it afterwards got into the hands of Lewis Sum- 
mers, another of thie defendant's deputies, who served 
the same on the 90th ds^ of June, 1^5, and made the 
following return thereupons: ^»I received this attach.- 
ment shortly after it issued, and delivered it to W» 
Fox, D. M* to serve, who shortly after left the towi^ 
of Alexandria, leaving in the marshaPs pi&ce two bun- 
dles of process, one marked ^ process served^ and the 
other ^ process not served*^ In the first bundle was 
this subpama in chancery. On or about May or June 
last I was informed it had not then been served. I 
then exammed this process and found it without any 
endorsement, and took the earliest opportunity to in^ 
quire of Mr. Fox as lo the service of the subpcena, 
who informed me he did not recollect having served 
it. I then, on the 20th of June, served the same oa 
Bryan Hampson. The other defendant Johnston not 
found. 



(Signed) 



" L. SuMUEHs, D. M-*'* 



Whereupon it was agreed that the verdict should be 
subject to the q>inion of the court upon the following 
questions: 

 * • •  * • 

*M. As die marshal by his deputy executed the pro»> 
cess on the SOdi of June, 1805, before the day a{w 
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KiirirBST pointed for the return thereof, and returned the aame 
on the return day thereof, whether he was in law bound 
to have served the same, if in his power so to flfe, at 
any time previous to the said 20th of June, 1805, un- 
less he was specially required by the plaintiff to serve 
the same, notwithstanding he received the same as 
marshal on the day on which the said process was is- 
sued. 

" 2. Whether the endorsement on the said process of 
subpccna would, after service thereof, create any legal 
impediment to the payment of the money over, to the 
said Johnston by thr said Bryan Hampson, and would, 
in case of sUch payment after service, make the said 
Bryan Hampson personally liable for the amount so 
paid over. 

^* If the court should be of opinion that the said 
marshal was not bound to have served the said pro- 
cess^ if in his power to do so at any time previous to 
the 20ih of June, 1805, (unless he was specially re- 
quired by the plaintiflF to serve the same, notwithstand- 
ing he received the same as marshal on the day on 
which the said process issued,) then the judgment is 
to be rendered for the defendant. 

^^ And if, under the circumstances mentioned in the 
second question, the court should be of opinion, that 
the said Bryan Hampson would not be personally lia* 
ble for the amount so paid over, and that his not be* 
ing personally liable would be sufficient to dischaige 
the marshal from any liability in this case, then judg- 
ment is to be rendered for the defendant. 

** But if both those questions are decided for the 
plaintiff, then judgment upon the verdict is to be ren- 
dered for him.'' 

The court below was of opinion that the statement 
of the case was not full enough to justify a verdict for 
the plaintiff, and directed judgment to be entered up 
for the defendant ; whereupon the plaintiff brought bis 
writ of erron * 
5 
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The marshal is bound to serve all process put into, 
his hands for service, as soon as possible, and if he 
does not^he is liable, in a special action on the case, to 
any party who suffers any injury by his neglect* Bac. 
Abr* tit. Sheriff* 

The service of the subpcma in this case would have 
bound Kennedy, and if he should pay over the money 
after service of the subpoena, he would do it at his 
peril. If there should be a decree against him he could 
not avoid it by showing that he paid away the money 
after notice. The decree would relate back to the time 
of notice* 

JE. y. Lee^ contra. 

The marshal is not bound to serve^ process as soon 
as he can by any possibility serve it, which was the prin- 
ciple which the court below was called upon, by the 
case stated, to sanction. 

It is sufficient in such a case as this, if he serve it 
at any time before the return day. The endorsement 
is no part of the process. The marshal was not bound 
to serve that^ or to give notice of it to the defendant* 
All that he was commanded to do was to summon the 
defendant to answer the bill according to the command 
of the subpcma. The endorsement was a mere pri« 
vate notice. It might have been served by any person, 
and would have been as obligatory upon Hampson a& 
if served by the marshal. This was the opinion of 
Ghancethr Wythcj in the case of Daois v. Fulton. 

February 28. 

Marshall, Ch. J. delivered the opinion of the 
court to the following effect. 

The questions intended to be submitted to the court 
were, 1st. Whether the marshal was bound to serve 
this process as suqn as he reasonably could ; and, 2. 
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KsirvEVT Whether the service of Such process would hive made 
Hampson liable in case he had paid over the money a& 
tef such service. On these points the court has na 
doubt. But the ca^e is imperfectly stated* tt doe^ 
ttot appeftr that the plaintiff has Sustained any loss by 
the neglect of the officer to serve the procesn, and tot 
this reason 

The j«u]gmait is affirmed* 



KORM AND WISEMILLEll i>. THE MUTUAL 
ASSURANCE SOCIETY AGAINST J^IRE OK 
BUILDINGS OF THE STATE OF VIRGINIA. 



The leparH- ERROR to the circuit court of the district of Co- 
Sa f^X: i««^bia, sitting at Alexandria. 

ginia did not 

wllU^^hl "^^^^ ^^^ ^ motion, in the court beldw, in liht tiame 
tween indivi- of the principal agent of the Mutual Assurance Society 
duals. Them- for judgment against Kom &? Wisetniiier f6r'll6 dol- 
bu^mgs '"^^^n lars, " being the amount due from them for a haiffuota 
Alexandria did under a declaration for insurance made to the society 
the separation^ with 6 per cent, interest thereon from th6 Ist day of 

although the' June, 180^.*' ^ 

tempany eoald 
only insure 

houses in Vir- The court bclow gave judgment aecofding to the 
^MiUon^o/^ motion, and the defendants brought their writ of error* 

iiMure^toeon- 

Dot^^e ***?* '^^^^ society was incorporated by the legislature of 
consequenceof Virginia, by an act passed on the 22d of December, 
^'^ ^rfeiture 1 794^ entitled " An act for establishing a Mutual Assii- 
wrance by his raoce Society against fire on buildings in this state*'' 

own negleot. 

hers of™Xe ^^^ principles of the society are declared to be, 
company are ^* That the citizens of this state may insure their build- 
act" of t^e mat^^^S^ against the losses and damages occasioned acci- 
jority. No dentally by fire; and that the imured pay the losses and 
roerober can expenses, each his share according to the sum insured.'^ 
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The act provides that the ruks and regulations which Korm 
should be concluded upon by a majomy of ihe 8ub8cr|« mas 
bers at the first meeting, should be binding on all those * ' ] 
who should insure their property in chat society: andj~ T. ^ 

, .. r t ••!. .1 uevest himself 

that a majority of the society might at any time alter of his obUgt- 

and amend the rules and regulations as they should judge ^*^"» ■' •JJ?*'» 

necessary. That certain premiums should be agreed to tfie^ies**!^ 

upon to be paid by the insured to constitute a fund to ^^ societ/. 

pay losses. And that if that fund should not be suffi* 

cient, a ^^ repartition^^ among the insured should be 

made, and each should pay on demand of the cashier 

his share according to the sum insured and the rate of 

hazard. It also provides that the property insured 

should be bound for the payment, and for that purpose 

might be sold. That such quotas when called for 

should be advertised, and when any person should 

neglect to pay his quotOy his insurance should cease until 

it should be paid. If the property should be sold, the 

purchaser was to become a subscriber in lieu of the 

vendor. The subscribers might be compelled to pay 

the premiums, on request of the cashier, with Q per 

cent* interest to the day of payment. 

By a subsequent act, passed in December, 1795, it 
was enacted, *^ That the said subscribers, a majority of 
them in person or by deputation being present, or a 
majority of the sum subscribed, when any meeting 
shall be held, being there represented, shall have power 
and authority to proceed and act fc all matters and 
things in the first recited act mentioned, in as full, ab- 
solute, and unlimited a manner as they might or could 
do if all and every of the said subscribers were actually 
present and attending at any such meeting." 

By an act passed the 12th of January, 1799, it is 
enacted, " That tbe said mutual insurance socif ty 
shall have full power to recover the whole, or any part 
of such premiums or quotas as are, or tnay hereafter 
become, due from any delinquent subscriber or mem« 
ber, under his subscription or declaration for insurance 
made to the said society,^ on motion of the cashier of 
the society before the court of the county, or the eourt 
of the district wherein such delinquent may reside, ten 
Vcf. VI. B b 
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KoRN days' notice of such motion being previously given; 
MAS ^^^ *^^ court shall have full jurisdiction to hear and 
°' determine such motion, and to cause their judgment to 
be enforced with costs by any legal executions ; saving 
to any person, against whom a motion shall be made, 
the right of a trial by jury, if he shall desire it." 

By an act passed the S/th of January, 1803, it is 
enacted, *^ That the said society may insure buildings 
in the county of Alexandria, provided congress shall 
pass a law subjecting those who declare for insurance 
in that society to the provisions and regulations of the 
laws of Virginia, which are already, or may hereafter 
be, passed concerning the said society. The act to 
commence and be in force as soon as congress shall 
pass a law subjecting the citizens of the county of Alex- 
andria whq shall hereafter subscribe for insurance in 
the said society, to the same mode of recovery in the 
court of the county of Alexandria as is now allowed 
and granted by the laws of this commonwealth against 
defaulting subscribers residing within this state." 

On the 3d^of March, 1803, congress passed such an 
act as was contemplated by the legislature of Virginia. 

On the 29th of January, 1805, Virginia passed an 
act, the preamble to which recites, that it had been 
represented on the part of the society that such a change 
in their constitution as would separate the interests of 
the inhabitants of the towns from the interests of the 
inhabitants of the country^ is essential to the ** equaHza- 
tion*^ of the risks, and that the same had been agreed 
jupon at a general annual meeting of the society. It 
therefore enacts, that the funds should be divided between 
the towns and the country, in proportion to the capital 
subscribed by the towns and country respectively, and^ 
that the town funds should be only liable for town loss- 
es, and country funds for country losses. That during the 
year 1305, all the valuations of houses insured should 
be revised, and no loss paid but according to such re- 
valuation subject to a deduction of one fifth thereof; 
"and where such revaluation shall exceed the former 
valuati$ny an additional fremium shall be paid*"* 
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That " it shall be lawful for any member of this society Kohn 
to withdrcnO from the same, on giving six weeks' pre- .. \ -.^ 
vious notice, and upon paying all arrearages due at the 
time of withdrawing." 

" That all debts due, or to become due, to the society 
may be sued for, prosecuted, and recovered in the 
name of the society in the same manner, in the same 
courts, and upon the same principles, as they may now 
. be sued for, &c. except that the name of the cashier 
need not be used. That the agents, &c« shall perform 
the duties required from agents by the 19th article of 
the rules and regulations now in force/' 

By the 19th article of the rules and regulations of 
the society adopted and in force prior to the 29th of 
JanuaJry, 1805, the duties of an agent were " to act for 
the society agreeably to the constitution, to apply to the 
houseowners of their respective counties, explain the 
plan to them, make out the declarations of insurance, 
procure the certificate of the majority of three respect- 
able houseowners (of whom the county agent may be 
one) of the valuation of the buildings, transmit the 
declarations, properly executed, to the principal agent, 
and correspond with him on what may be necessary to 
be done." 

The plaintiffs in error made their declaration for in- 
surance in the usual form .under seal, and thereby pro- 
mised that they would *' abide by, observe and adhere 
to the constitution, rules and regulations which were 
already established, or might thereafter be established, 
by a majority of the assured present in person, or by 
representatives, or by a majority of the property insu- 
red, represented either by the persons themselves, or 
their proxy, duly authorized, or their deputy, as esta- 
blished by law, at any general meeting to. be holden by 
the assurance society, or which were, or thereafter might 
be, established by the president and directors of the so- 
ciety." 

In consequence of this declaration, the plaintiffs in 
error paid the original premium of insurance and ob- 
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KoRN tained a policy* The society demanded a half quota ; 

A s *^ ^^^^ *• *® ^^y^ ^^ ^^^ payment as it existed on the 
^' ' ^' 25ih of February, 1805, of a suin equal to one half of 
the original premium, which half quota was rjequired 
to be paid on the 1st of April, 1805, and is the sum 
for which judgment is now claimed*'* 

By the 14th article of the original rules and regula* 
tions of the society, it is provided, that, ^^ In every 
period of seven years from the commencement of this 
institution, tl^ere shall be new declarations and valua- 
tions for insurance upon buildings insured by this so- 
/ ciety, and whoever fails to renew his declarations and 
valuations for the space of three months from the ex- 
piration of each term of seven years, shall cease to 
enjoy the benefits of his assurance till such new decla- 
rations are made ; should the valuation be less than be« 
fore^ the assured shall have no right to demand of the 
society the difference of the premiums, but it shall re» 
main for the benefit of the society, and in case of any 
loss the insured are always to be paid according to the 
last valuation." 

Korn ^ WisemiUer did not, within three months 
after the expiration of the fir^t term of seven years, 
renew their declaration and valuation, and thereby 
ceased to enjoy the benefit of their insurance. 

The town and county of Alexandria, in which these 
biuldings were situated was, until the 2rth of February, 
1801, a part of the state of Virginia, since which day 
they have constituted a part of the district of Colum- 
bia. The plsuntiffs have always been inhabitants of the 
town of Alexandria ever since the year 1789. 

, On the 25th of December, 1795, the society coin* 
menced the operations of the institution. 

In pursuance of the act of Virginia of the 29th of 
January, 1805, a separation of the interests- of the in* 
habitants of the torwns from the interests of the inhabit- 
ants of the country y has been made in the mannerex* 
pressed in the 1st, 2d, 3d^ 4th, 5th, and Otb sections. 
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The new constitution in that act contained, went Into Kor» 
operation on the 30th of January, 1805. ^^ ^*3 S^,^ 

The plaintiiFs in error made a declaration of revalua^ 
tion of the property' insured by them, which declaration 
was under their seals, and was produced and made in 
consequence of the representations of the agent of the 
society, who stated that the plaintiffs in error, were 
bound by their former declaration, and by the rules and 
regulations of the society, so to do. 

C* Lee^ for the plaintiffs in error, contended, 

1. That they were not members of the company on 
the 25th of February, 1805, when the demandi was 
made. 

By the cession of the district of Columbia to the 
United States, the town of Alexandria ceased to be in 
Virginia, so that the plaintiffs in error were not Vir» 
ginians^nor was their property in Virginia, and one of 
the fundamental articles of the charter would thus be 
violated if the property should continue to be insured. 

By accepting the new^charter the old was dissolved, 
and no person could be a member of the new compa* 
ny unlessby a new declaration, and by accepting a new 
policy. 

2. That the revaluation, and new declaration did not 
bind the plaintiffs in error, because it was made under 
a misrepresentation made iDy the agent of the society; 
and it is immaterial whether it were a misrepresenta« 
tion as to the fact or as to the law. 

By the charter the assured only were to be consider- 
ed as members of the company. When a person ceased 
to be assured he ceased to be a member, and was no 
longer liable to new calls. If the property of Korn &? 
Wisemiller had been destroyed by fire after the 27th 
of February, 1801, (the day of the separation of Alex- 
andria from y irginia,) the society would not have 
been liable ; Korn &f Wisemiller^ therefore, cannot be 
liable for a share of the losses which have happened 
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KoRV since that time* It was a fundamental principle of the 
Mv. As. So. <^harter, that the insurance should be mutuaL 

The act of congress of the 27'th of February, 1801, 
which adopts the laws of Virginia as the laws of that 
part of the district of Columbia, does not aid the so- 
ciety, for the law of Virginia authorized insurance to 
be made upon houses in Virginia only. Any person 
might withdraw from the company by refusing to pay 
a quota, or by refusing to accept a policy. 

Stvannj contra. 

The original charter gave the majority of the mem* 
hers a right to bind the residue, as well by alterations 
in the charter itself, as by rules, by-laws and regu- 
lations I a majority could accept a new charter, and 
thereby bind all the members. 

The cession of the district of Columbia did not de- 
stroy private rights ; it only changed the political rela- 
tion of the inhabitants* 

No person could withdraw from the company 
otherwise than by the mode pointed out in the act 
of Virginia, after giving the notice prescribed. The 
suspension of the insurance of a person refusing or 
neglecting to pay his quota, is a mere penalty, he does 
not cease to be a member, he still remains liable for 
bis share of the losses, notwithstanding the suspension 
of his own insurance. 

If there was a misrepresentation by the agent of the 
society, it was a misrepresentation of a. principle of 
law which the plaintiffs in error were bound to know 
as well as the agent. They were members of the 
company, and ought to have known all the obligations 
they contracted as such. Fonb* £y. 108. Doct. &f Stud. 
1. 46. 309. V/Godd. 608. jBw/fer, 31. 

JoHKSON, J. delivered the opinion of the court as 
follows: 

This cause comes up from the circuit court of Alex- 
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andria, in which a summary judgment has been given Korh 
for the recovery of a contribution demanded of the ^ I' c 
membens of the mutual assurance society conformably 
to its by-laws* 

The plaintifis here contest their liability upon seve- 
ral grounds. 

1. Because, by the separation of Alexandria from 
the state of Virginia, they virtually ceased to be mem- 
bers of the institution* 

2* That, by having omitted to revalue within seven 
years, they were no longer insured, and, of conse- 
quence, not liable to contribute. 

3* That, by the alteration of the charter in 1805, 
their security and liability became so materially 
changed, as to discharge them from their contract* 

4. That their revaluation in 1805 ought not to be 
obligatory upon them, because they were deluded into 
it by false or incorrect suggestions. 

5. That they are not liable, under the description 
of persons who had insured prior to 1804, as they 
ought to be considered only as having insured at the 
time of their revaluation. 

On the first of these points, the court are of opinion, 
that the separation of Alexandria from the state of Vir- 
ginia could have no effect upon existing contracts of 
individuals* Such divisions of territory are entirely 
political ; a separation of jurisdiction takes place, but 
private interests and private contracts remain unaffect- 
, ed, and every individual rels^ion continues the same, 
except that of being associated under the same govern- 
ment. The circumstance, that the law of Virginia, 
has limited the company to the bounds of the state, 
in performing . its functions, could only prevent them 
from making new contracts subsequent to the separa- 
tion, and until they had received additional powers. 
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but could not release ^hem from their liability to in- 
dividuals with whom they had previously contracted. 
Nor can the circumstance of the members of the le« 
gislature being authorized to represent their respective 
counties, affect the case ; for, ahhough the Alexandria 
property could no longer be represented in that mode, 
there was nothing to prevent their appearing in person, 
or by proxy, at the meetings of the company. 

The court are further of opinion, that all the other 
grounds assume d by (he plaintiffs are equally untenable. 
Although, at the first view, it would appear reasona- 
ble that he who is not insured is not' bound to contri- 
bute, yet there may exist strong reasons why, under 
the peculiar organization of this company, a different 
rule should be adopted ; and certain it is that the in- 
dividual may, by his own act, subject himself to such a 
state of things. The liability of the members of this 
institution is of a twofold nature. It results both from 
an obligation to conform to the laws of their own ma- 
king, as members of the body politic, and from a 
particular assumption or declaration whidi every in- 
dividual signs on becoming a member. The latter is 
remarkably comprehensive. '* We will abide by, 
observe and adhere to the constitution, rules and re- 
gulations which are already established, or may here- 
after be established, by a majority of the insured pre- 
sent in person, or by representatives, or by the majority 
of the property insured, represented either by the per-- 
sons themselves, or their proxy, duly authorized, or 
their deputy, as established by law, at any general meet- 
ing to be held by the said assurance society, or which 
are, or may hereafter be, established by the president 
and directors of the society." It would be difficult to 
find words of more extensive signification than these, 
or better calculated to aid, explain and enforce the 
general principle, that the majority of a corporate body 
must have power to bind its individuals. It is true 
that the words of this declaration, as well as the gene- 
ral power of a corporate body, must be restricted by 
the nature and object of its institution; but apply this 
rule to the case before us, and it cannot ayail the 
plaintiffs, for both the rule which suspen|[{^ the aecu* 
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rity and the alteration made in its constitution, under a ^o*2t 
vote of the majority, are strictly conformable to the ^u. Af So. 
general objects for which the company was insti- 
tuted. 

We are of opinion that whilst Korn & Wisemiller 
continued members of the society, they remain sub- 
ject to the general liability which that state imposes ; 
and that, after becoming members, their ceasing to be 
so must be determined by the rules of the society, 
which rules, as far as we are at present advised, admit 
of only two cases ; one is, where the house insured is 
consumed by fire, and the other, upon giving the 
notice, and conforming to the other regulations im- 
posed by the by-laws. 

It is observable that the rule which imposes the ne- 
cessity of a septennial valuation of the property insu- 
red, does not contemplate a total rescission or annihila- 
tion of the contract; on the contrary, it is express in 
declaring that, upon a revaluation being made, the 
party shall continue insured by virtue of his former 
policy. We, therefore, consider this suspension of his 
security merely as a penalty imposed upon the member 
for neglecting to conform to a rule of the society. 
And it is certainly much more reasonable that he 
should be subject to a loss or inconvenience for his own 
neglect, than that he should be released from his lia- 
bility to the society, in consequence of it. 

As to what is contended to be a material altetation 
in their charter, we consider it merely as a new ar- 
rangement or distribution of their funds; and whether 
just or unjust, reasonable or unreasonable, beneficial 
or otherwise, to all concerned, was certainly a mere 
matter of speculation, proper for the consideration of 
^ the society, and which no individual is at liberty to 
complain of, as he is bound to consider it as his own 
individual act« Every member, in fact, stands in the 
peculiar situation of being party of both sides, insurer 
and insured. Certainly the general submission which 
they have signed will cover their liability to submit to 
this alteraiffelu ^ 

Vol. VI.' ^ C c 
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The view which we have taken of this subject affords 
an answer to the fifth ground, and, in a great measure, 
to the fourth. 

We consider the insured, upon every revalua^on, as 
in under his former right of membership, and, of 
consequence, that the plaintifis come under the descrip- 
tion of persons who had insured before 1804; and, for 
the same reason, the representation of Scot (could 
any effect at all be given to the circumstances to which 
he testifies) was true, as to the membership of 'the 
plaintiffs, and as to their liability in that capacity. They 
must have known it was a question of law, on which 
Scot possessed no power to commit the society, and on 
which the plaintiffs themselves ought to have been as 
well ioformed as any other individual. 

Judgment affirmed. 



ATKINSON V, THE MUTUAL ASSURANCE SO- 
CIEIY AGAINST FIKE, ON BUILDINGS OF 
THE STATE OF VIRGINIA. 



The tdditional THIS case differed from the case of Kom & Wisc- 
a'^revaluaSon miller V. The Mutual Assurance Society ; that bemg 
under the rule* f^y ^ half quota^ and this for the additional premium 
18 •*niy*° upon upo'^ » revaluation, under the 7th section of the act of 
theexctfM. 1805. (JSee Virginia LawSj v. 2. Afip. 81.) > 

The question (which was submitted without argu« 
ment) was, whether the additional premium should be 
charged on the whole sum at which the buildings were 
revalued^ or only on the excess between the old and 
new valuation. 

Johnson J. The court is of opinion that the rule 
on the subject of premium imposes the additional 
premium only on the excess of the revaluation beyond 
the former valuation* 

Judgment r^rsed. 
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THE UNITED STATES v. SHIP HELEN. 



The U. S.- 

V 

Helen. 



THIS was an appeal from the sentence of the dis- Avessei having 
trict court of the United States for the district of of''u!f United 
New-Orleans, which dismissed the libeL States, cannot 

be Seized for 

The ship Helen, a vessel of the United States, du- after \'? * Uw 
ring the existence of the act of congress of the 28th *»»« expired, 
of February, 1806, " to suspend the commercial inter- ^pecS ^^t 
course between the United States and certain ports of «»on be made 
the island of St. Domingo, had traded with one of the ^^^^efopbysi* 
prohibited pbrts, contrary to that act. The act was 
suffered to expire on the 25th of April, 1808. After- 
wards, to wit, on the 20th of Septenaber, 1808, she was 
seized, on account of that violation of the act, by the 
collector of the port of New-Orleans; but the libel 
was dismissed by the judge, on the ground that the law 
faad expired. 

The United States appealed. 

The case was now submitted without argument ; and 
upon the authority of the case of , at last 

term. 

The sentence was affirmed. 



STEWART v. ANDERSON, 



ERROR to the circuit court for the district of Co- . 'S" .»« *c^jn 

lumbia* ihe asMgnee f^ 

a negotiable 

Stewart, the endorsee of a promissory note, brought J^r'^'a^inst 
his action of debt, under the statute of Virginia, against tbe maker, the 
Anderson, the maker. The note was made payable jjf ^ ne'^Sable 
to W. Hodgson, and by him assigned to Stewart. It note of theti- 

f0 
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Stcwa&t was dated the 25th of April, 1807, and payable 180 
« ^* dav8 after date, for 330 dollars and 56 cents* 



signor which The defendant pleaded, 

he held at the 

cdlW notice !• Nil debet; and, 

of the aB8i«i- 

owa*n<He, .1- 2. That at the time the note became due, and be- 
Uinagh ' the fore the defendant had notice of the assignment thereof 
^wt^ bS to **^ plaintiff by W- Hodgson, the latter became, and 
doe ^ at the now 18, indebted to the defendant in the sum of 566 
time of the »»- dollars and 67 cents, by note dated the 29th of June, 
^e d^ be' 1807, and payable 60 days after its date. That die 
fore the note defendant has been, and still is, ready and doth offer to 
SITsuit'^^TO wt off against the money due from him by the note 
brought mentioned in the declaration, so much of the 566 doU 
lars and 67 cents, as will be and is sufficient to dis- 
charge all that is due and owing from him for and on 
account of the note in the declaration mentioned* 

• 

Upon the trial in the court below the jury found a 
special verdict, which states, that Hodgson transferred 
to the plaintiff the note in the declaration mentioned ; 
and afterwards, on the 14th of August, 1807, for the 
first time informed the defendant that the note was 
transferred, but did not say to whom. At the time of 
that information, the defendant held a note of W. 
Hodgson, dated the 29th of June, 1807, for 566 dol- 
lars and 67 cents which was given for a full and valua- 
ble consideration, and payable 60 days after date. 
When the defendant was informed of the ttansfer of 
the note he made no reply. 1 he jury finally conclude 
by saying that they " find for the defendant^ provided 
the court are of opinion that the verbal notice given by 
Hodgson to the defendant, on the 14th of August, of 
the transfer of the note in the declaration mentioned, 
was not sufficient to bar the defendant's r?ght of offset- 
ting his aforesaid note of 566 dollars and 67 cents, 
against the plaintiff's note in the declaration mention- 
ed. But should the court be of opinion that the said 
notice was sufficient to entitle the plaintiff to the mo- 
ney in the declaration mentioned, as against the de- 
fendant, then they find for the plaintiff," &c. 
4 *^« 



FEBRUARY, 1810. 305 

Upon this special verdict the judgment of the court St«wa»t 
below was for.tfae defendant: and the plaintiif brought . ^'' 
his writ of error. 

Toungs^ for the plaintiff in error, contended that the 
note offered in discount was not a good set-off, because 
it was not payable at the time the defendant had notice 
of the assignment. 

The act of assembly of Virginia (P. P* 36.) pro- 
vides, that ^^ assignments of bonds, bills, and promissory 
notes, and other writings obligatory, for payment of 
money or tobacco, shall be valid ; and an assignee of 
any such may thereupon maintain an action of debt, 
in his own name, hut shall alhxu all just discounts^ not 
only against himself, but agairut the assignor^ before 
notice of the assignment was given to the defendantJ*^ 

Under this act of assembly it must be a just dis- 
count before notice ; this could not be a just discount 
until it became payable. Money cannot be offset 
before it be due. 

The act of assembly was not intended to embrace 
commercial cases, if it did, it would destroy the 
negotiability of notes, and all credit and confidence in 
mercantile transactions. 

The Court stopped E. J* Lee^ contra. 

Marshall, Ch. J. If Hodgson's note had not been 
payable till after Anderson's, it would have been a 
different case; but being payable before Anderson's, 
and holden by Anderson before notice, it is such an 
•ffset as he might avail himself of at the trial. 

Judgment affirmed. 
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Mar. In. Co. 

„ ^!: THE MARINE INSURANCE COMPANY OF 

ALEXANDRIA v. HODGSON. 



The refuiai ERROR to the Circuit court of the district of Co- 

of an inferior lu-vvKJa 
court to allow ^^™»>ia, 

a plea to be 

n^w piea't^b^ The former judgment of the court below in this 
filed, or to cause, in favour of the now plaintiffs in error, having 
grant a new been reversed in this court, and the cause sent back for 
tiiiue a cause, ^^^ trial of the issues of fact,* the plaintiffs in error, 
cannot be as- before the cause could be regularly called for trial ac- 
wgne as er- wording to the rules and practice of the court, moved 
After a cause the court below for leave to amend the pleadings by 
thr'"*rnferior adding' to the former eight pleas, a ninth and a tenth 
court, such plea, in the words following : 

court may re- * 

ai pleas, or ad- 9th plea, . And the said defendants, by their attor- 
™** t t^\^^' ^^y 2^foresaid, by leave of the court, and by virtue o£^ 
already filed, the Statutes in such cases made and provided, for fur> 
even after the ther plea in this behalf say, that the said plaintiff 
has^ *deckied ought not to have and maintain his action aforesaid 
such pleas to against them, because they say, that the said marine in- 
demuri-er"^"** surauce company (by the act of assembly of Virginia 
- In an action incorporating said company, which act of assembly 
a pXf^'^efc? ^^ey »ow bring here into court) are authorized to 
seal, all special make rules and regulations for the conducting the bu- 
raatter of de- giness of the said corporation, and that one of their 

fence must be . , . _ , r; » . 

]>leaded. Un- said rules and regulations requires that every order 
derthe plea of {q^ insurance shall be made in writirig, and shall con- 

covenants per- . , -. , i i i_ i r 

formed^ the de- tain the name ot the vessel and master, the place irom 
fendaiit cannot whence and to which insurance is required to be made, 
^'hrch*goes"to with as full a description of the vessel and voyage as 
vacate the poii- can be givcn thereof, and especially as to her age, toli- 
*^^in order to *^^S^ ^"^ equipment, and that it was always and is the 
prove the con- practice of the said insurance company to make no in- 

ve8»entls*o°dy ^^^^^^^ Vipon the body of a ship, her tackle, apparel 
necessary to and furniture, beyond the reasonable value thereof ac- 
rr^"*^V*** '*" cording to the representation and description given 
tmce. " thereof ab to her age, tonnage and equipment, which 

It is a useless y\i\q and practice diminishes the risks of, ioj^rance in 

* See anief v. 5. p. 100. 



FEBRUARY, iftlO. 207 

regard to losses contrived, designed, effected and con- Ma». In.Co. 
ceakd by the insured when they are greatly over insu- hodcson. 
red ; and that the said rul€ and practice was, at the v^^^^^^^ 
time of making and concluding the contract aforesaid practice to 
in the declaration mentioned, well known to each of ^*d-,n^^** ^'^t 
the said parties making the said contract ; and that to leugth. The 
induce them, the said defendants, to sign, seal and JXJl'fuc'hpro- 
deliver the aforesaid policy of insurance, thereby insu« ceedings are 
ring to the value of eight thousand dollars upon the f»°t ^^®**^^^°^® 
body, tackle, apparel and other furniture of the bri* upon the poii- 
gantine Hope aforesaid, he the said plaintiff, in effect- «y ^r insa- 
ing the said policy on the 30th of September, in the ™n ^n action 
year 1799, at the county aforesaid, stated and repre- upon Rt^aiued 
sented that the said brigantine in the month of July, S^m^peten" for 
in the year last mentioned, was a stout well built ves- the anderwrf- 
sel of about 250 tons burden, in good order, and well J^^* ***e^denc*e' 
found in sails, rigging, &c. built in Massachusetts, and that the real 
from six to seven years old, and requested an insu- ^*i"® ^ ?^ i**®, 

, •^« \ I . . 1 11 1 subject insared 

ranee upon the said brigantine, her tackle, apparel is different 
and furniture, rating her value at the sum of 10,000 from that su- 
dollars for the voyage in the declaration mentioned at cy. " ®P° ' 
the commencement of the risks to be insured. And 
the plaintiff represented to the defendants on the same 
30th day of September, in the year 1799, at the coun- 
ty aforesaid, that the said brigantine, her tackle, apparel 
and furniture, were of the value of 10,000 dollars, at 
the time the risks of the voyage to be insured by the 
contract aforesaid, would commence; and the defend- 
ants aver, that in consequence of the said representation, * 
and placing full faith and credit therein, they were in- 
duced to sign, seal and deliver, and did sign, seal and de- 
liver th. said policy of insurance on the said 30th day of 
September, in the year aforesaid, at the county aforesaid, 
to the plaintiff, thereby agreeing in the said policy to fix ' 

the value of the said brigantine, her tackle and apparel 
and other furniture, at the sum of 10,000 dollars, and 
thereby insiiring to the amount of 8,000 dollars for the 
voyage aforesaid, upon the said brigantine, her tackle, 
apparel and furnitij^.e. And the said defendants further 
aver, that the said brigantine Hope was not, in the month 
of July, in the year aforesaid, or at any time, a well 
built vessel of the burden of about 250 tons, and was 




SI08 SUPREME COURT U. S, 

Mab. la. Co. not from six to seven years old in tte s^td month of Ju-^^ 
ly, in the year aforesaid, but was much older than (mm 
six to seven years old in the said month of July, in 
the said year, that is to say, more than eight and a half 
years old, and had been ill built in the year 1790, in 
the province of Maine, in Massachusetts, and there- 
after Was raised upon and rebuilt ; that the value of the 
said brigantine, her tackle, apparel and furniture, 
was never at any time whatever equal to one half the 
said sum of 8,000 dollars. And the defendants say 
that the diiference aforesaid between the true built, 
age, tonnage and value of the said ship, and the afore- 
said represented built, age, tonnage and value thereof 
was material in regard to the risks of the voyage in 
the said policy of insurance mentioned, and this they 
are ready to verify; wherefore they pray judgment, &c. 

10th plea. And the said defendants, by their attorney 
aforesaid, by leave of the court and of the statutes in such 
cases made and provided, for fulrther pica in this behalf 
say, that the said plaintiff ought not to have or maintain 
his action aforesaid against them, because they say that 
the said policy of insurance was had and obtained of 
them by means of the fraud of the said George F. Straas 
in the declaration mentioned, with intent to deceive 
and defraud the said defendants of a large sum of mo- 
ney, that is to say, of the difference between the just 
and fair value of the said brigantine, her tackle, ap- 
parel and furniture, and the sum of 8,000 dollars in- 
tended to be insured by the said policy, which di£Fer- 
ence exceeded one half the sum last mentioned, that 
is to say, exceeded 4,000 dollars, and this they are rea- 
dy to verify; wherefore they pray judgment, &c. , 

But the court below refused to permit the pleadings 
to be so amended, in consequence of which the cause 
went to trial upon the three issues of fact which had 
already been joined, viz. 

1. That the defendants ^ have weU and truly done 
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and performed all things they by the said policy of in- mar. In. Co: 

' surance were i^Mnrf to perform." v. 

Hodgson. 

2. That the brigantine Hope *' was not taken ahd 
seized by certain British vessels and carried into Ja- 
maica and there libelledy condemned and sold in man- 
ner and form as in the declaration is set forth f ' and, 

3, That the brigantine Hope was not, when she 
sailed from her last port in the island of St. Domingo^ 
on the voyage insured, a good, sound, staunch, sea- 
worthy ship, able to perform the voyage insured. 

Upon the trial of these issues the defendants offered 
evidence of the facts stated in the ninth and tenth 
pleas, which the court rejected as inapplicable to either 
of the issues. To which refusal the defendants except- 
ed. 

The defendants also offered in mitigation of damages, 
evidence to prove that the vessel, at the time she sailed 
upon the voyage insured, was not worth one half the 
sum insured, and that the high valuation in the policy 
was produced by an untrue and unfair representation, 
on the paH of the insured, of the age, tonnage and 
built of the vessel, and that the misrepresentation in 
those respects was material to tlie contract of insu- 
rance, and thereupon prayed the court to instruct the 
jury that if they found the facts to be so, they ought 
not to take the valuation stated in the poli<^y as the 
true value of the subject intended to be insured, but in 
assessing ,the damages, of the plaintiff, they ought to 
tak€ th& just value of the said brig, &c. at the com- 
mencement of the risk insured, although all the issues 
of fact should be found for the plaintiff. Which in- 
struction the court refused to give, having already in- 
stie;ucted the jury, in case they should iind the issues 
for the plaintiff, to reserve, for the decision of the court, 
the question as to the principle uiK>n which the dama- 
ges should be estimated aild assessed. To which re- 
fusal the defendants also excepted. 

The plaintiff, for th« purpose of proving the libel 
Vol. VI. D (I . 
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Maa. In. Co. aod condemnatioo in the declaratMn xneDtioned, pro- 

HoDcsoN **^^^ ^^^ '^^^ ^^ ^^^ j^^y* without objcctioo at the 
' ^ time on the part of the defendants, a copy of the %vhole 
^ record and prpceedings in the vice-admiraky court at 
Jamaica, respecung which the counsel for the parties 
had entered into the loUowing agreement^ viz. ^^ The 
defendants waive all exceptions to the authentication 
of the record of the proceedings in admiralty con- 
cerning the condemnation of the brig Hope, bat save 
every objection to the contents of the said record ex- 
cepting the matter of autheqtication. The plaintiiF 
^admits, as evidence, the affidavit of Gibson & Evans*" 

After the reading of which, the defendants, in order 
to prove that the vessel was not, at the time of cap- 
ture, in the due course of the voyage insured, and the 
condition she was then in, offered to read in evidence 
to the jury, from the said record of proceedings,, a 
copy of the deposition of William Murray, taken in 
preparatoriOy to be used in the said court of vice-admi- 
ralty. 

But the court instructed the jury that the said depo* 
sition of the said William Murray, so taken, is not 
competent evidence in this causey to proy^ the said 
facts* To which instruction the defendants excepted* 

The plaintiff moved the co^rt to direct the jtirj, 
that if, from the evidence, they find all the issues of 
fisct for the plaintiff, then they should find their ver- 
dict in the ioUowing form, viz* ^^ We of the jury fiad 
all the issues of fact joined in this cauise for the plain- 
tiff, and do assess bis damages by reason of the bresicb 
of covenant in the declaration mentioned, to the sun 
of — -— • The amount of dainages so assessed ^o be 
nevertheless subject to the opinion of the court upont 
the following point reserved, viZf if the value fixed ia 
the policy, set out in the declaration be not conclusive 
upon the parties, and it be competent to the jury, under 
any of the issuer of fact joiiied in this cause, to hear 
evidence conct;rning, and to inquire into the real value 
of the vessel in the said policy mentioned, so as to re- 
duce the agreed value mentionqid in the said policy, and 
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to estimate the }>lJ!tbtiff^s damages according to, such Mar. iw.Co.. 
reduced value» as actually proved, then, and not dther*- v. 

l«rise, we assess the plaintiff's damages (in lieu of the H^cson. 
A\im above assessed) to the sum of "— • To which, 
direction the defendants objected, and prayed the court 
if they gave the jury any instruction upon the sub- 
ject, to direct them to find the smaller sum in damages, 
if the court should ibe of opinion that it was compe- 
tent for the jury to hear evidence concerning the mis- 
representation as to the age, built, and tonnage of the 
vesseL 

- But the court refused to give the instruction prayed 
by the defendants, having before refused to suffer the 
defendants to give evidence of misrepresentation by 
the plaintiff in obtaining the policy, under ^either of 
the'issues of fact joined in this cause, to which refusal 
the defendants had taken a bill of exceptions. But the 
plaintiff having consented to permit the defendants to 
give evidence of the real value ol the vessel at the 
time the risks insured commenced, (saving the objec- 
tion to the competency of any parol evidence upon any 
of the said issues of fact, concerning the real value of 
the said subject insured,) the court directed the jury 
to find their verdict as prayed by the plaintiff* 

To which refusal and instruction the defendants ex- 
cepted. 

The jury found a verdicfin the form directed by 
the court, and filled the first blank with the sum oi 
11,452 dollars and 34 cents, and the other with the sum 
of 6,441 dollars and 71 cents. 

^The court, after consideration, rendered judgment 
for the largest sum, being of opinion that the value 
stated in the policy was conclusive between the par- 
ties. 

ITie defendants brought thdr writ of error. 

C Lee^ for the plaintiffs in error. 

1. The court below ought to have permitted the ad-- ' 
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Mar In. Co. ditional pleas to be filed. When a eause is sent back 
^' from this court with a mandate '^ that such further and 

* other proceedings be had in the said cause, as, according 
to right and justice and the laws of the United States^ 
and agreeably to the judgment of the said supreme 
court, ought to be had," it is open to all Amendments as 
if it were an original cause, and as if the former plea 
had been adjudged bad by the court below in the first 
instance* 

Amendments arc permitted, even after judgment 
upon demurrer, according to the discretion of the 
court* And this court will reverse the judgment of the 
court below, if it has not soundly exercised its discre- 
tion. 5 Term Sep. 112. Wilkins v. Despard. 7 Term 
Rep. 703. The King v. The Grantford Corporation. 1 
Cranch^ 117. tester v. Shehee. 1 Wash. Downman v. 
Downman* 1 Burr. SI 7. 322. . 1 Wash. 313. 4 
Cranch^ 433. Pollard v. Dwight. 

The 9th plea was different from any before offered. 
And it was not nece^ary that the plea of fraud should 
have been more specific. 3 Wentzv. 414. 3 DalL 321. 
Wischart v. Duc/tey. 1 Woodd. 207. 3 Co. 77. Ferrer's 
case. 

The court ought to have received evidence of fraud 
and misrepresentation upon the first issue, which was 
in the nature of a general issue, l^he plea might per- 
haps have been adjudged bad upon demurrer; but it is 
aided by the joinder of issue upon it, and every thing 
which could show that the defendants were not bound 
by their covenant to do any thing, was admissible upon 
this issue. 

System of Pleadings 321. 5 Com. Dig. tit. Pleader , 
£. pi/ 37. C. 5 Esp. Rep. 38. 

If the 'evidence was not directly admissible upon 
either of the issues, it ought still to have been received 
in n^itigation of damages. The contract of insurance 
is only a contract for indemnity ; and if, upon a total 
losS| the insured receive the full value of the subject 
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inaured, it is all that he can in equity and good faith Maa. In. Co.' 
require. 4 Burr* 1966. Da Costa v. Ferth. Cowp. v. 

483., Grant v. Parkinson. Hodoion. 

In this very case this court has intimated an opinion 
that the misrepresentation might be a subject of consi* 
deration in inquiring of damages. 

Upon a total loss, the value stated in the policy is 
only /?r/ma ^C7> evidence. Marshall^ liO, 111. 199. 
612. 701. 2 Atk. 554. SacUen/' Company v. Babcock. 

The court ought to have admitted the deposition of 
Murray to be read from the record of the vice-admi- 
ralty. By the British treaty the whole proceedings are 
made evidence. 

Th^ court also erred in rendering judgment upon 
the verdict for the larger sum. It was competent ibf 
the jury to hear evidence of the real value of the vessel, 
and to assess damages accordingly ii 

Swann^ contra. 

r 

The court below committed no error in rejecting the 
9th and 10th pleas. They were offered after the cause 
had been remanded from this court. There will be no 
end to delay, if the party be permitted to amend after 
judgment against him upon a writ of error. 

As a matter of discretion also, the court did right 
in rejecting the 9th«plea. They ought not to ha^re 
indulged the defendants with filing a plea at that 
late stage of the cause, which tendered the same 
issue which they had refused to join when ten- 
dered by the plaintiff in his replication to the 6th 
plea. Besides, the matter of the plea was covered 
by the implied warranty of seaworthiness; for if the 
facts stated in the plea were at all material, they must 
have been so only in regard to the ability of the vessel 
to perform the voyage. The substance of this plea 
was therefore included in the issue of seaworthiness. 

The admission or rejection of a plea after an issue 
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Uak* In. Co. is jmned^ is not an error for which the judgment caa 
HoDoioN. ^ reversed. It is a mere matter of discretion; the 
party can have no legal ground to insist upon it* t 
Term Rep. ,703* The principle that this court will 
not reverse a judgment for a proceeding in the court 
below which was within its discretion, has been decided 
in regard to the continuance of causes, and the granting 
new trials. 

If itbe a case in which a writ of ercpr lies^still no error 
was committed by the court in the exercise of its discretion 
in rejecting the lOth plea. It is not a direct allegation of 
fraud, nor does it aver that any damage was sustained 
by the defendants in consequence of the fraud. The 
plea is not sufficiendy explicit in charging the fraud; 
it does not state in what particulars the fraud consisted* 
Neither of the pleas could be considered as a fajr plea 
to the merits. They must have produced demurrers, 
and additional delay* 

There was no error in rejecting the evidence of 
the facts stated in the 9th and lOth pleas, because there 
was no issue to which those facts could apply* ^ 

The plea that the defendants had performed all that 
they were bound to perform must be considered as an 
averment of a matter of fact, not of a matter of law. 
The only act which the defendants were bound to per- 
form was to pay the money if a loss happened. The 
plea therefore amounts to an averment that they had 
paid the money. 

There was no error in rejecting the copy of Murray's 
deposition, for it was not taken in the cause. The 
plaintiff had no opportunity to cross-examine him« It 
was entirely an tfjc/iflr/^ proceeding. 

 

There could be no error in the direction given by 
the court to the jury to find their damages in the alter- 
native, or conditional manner ; it is often done when a 
question of law is to be saved* It is a kind of special 
verdict. The error, if any, must have been in render- 
ing the judgment for the largest sum. 
4 
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The correctness of this judgment depends upon the Mar. fn* Ca. 
question whether it was competent for the jury, upon hodgsoi*. 
either of the issues, to hear parol evidence of the value. 

The policy was sealed^ and subject to all the incidents 
of a sealed instrument at common law. The value 
agreed upon by the parties^ under seal, cannot be denied 
by parol evidence. 4 Bac. 106. SaUi» 276. 2 Burr* 
1X7 U Lewis v. Rucker. 4 Burr. 2228. Lowe v. 
Pt^rsm 

But even if it were a policy without seal, the agreed 
value in the policy w^ould be conclusive. Park^ 104. 

267. 1167. , 

f- 

The agreed value is conclusive unless it.appears to 
be a cover for a wager. An inquiry of the actual value 
is never niade upon a valued policy but with a view to 
ascertain whether it be a wager policy. There is not 
an instance in the English books of the. agreed valu<$ 
ever being reduced to a smaller sum. Upon a total loss, 
the agreed value is to be recovered, or nothing. If this 
be not the case, and you can go into the question of the 
actual value, every policy is reduced to an open policy^ 

Suppose a man should make a bad bargain, and pur- 
chase a vessel for 10,000 dollars, not worth 5,000. He 
insures, and it is agreed that the vessel shall be valued 
at 10,000 dollars. A total loss happens ; shall he be 
obliged ta receive only the value of the vessel to be 
ascertained by a jury ? \. 

This is like every other case of liquidated damages ; 
it is conclusive between the parties. 

As. to plea of fraud, it was too vague* The prece- 
dent cited from Wentworth is against them ; the ves- 
sel in that case was stated to have been fraudulently 
consumed by jire. The case from Dallas is not relcr 
vant. The case of Pollard and D wight is against 
them. The court there refused to direct the amend- 
ment to be made. The case from 1 Waslu 313. was 
upoa s^ special demurrer^ and it was most clear that t(ie 
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Mar^Iv, Co.. j^s^i^.c of the case required the amendment. It was a 
Hodgson. ^**^ dearly within the equity of the statute of jeofails. 
In the case from 7 Term Rep. 703. the court did give 
leave to amend under the statute of jeofails, but it 
was in the exercise of its discretion* 

E. y. Lecy in reply- 

Amendments may be made at any time, even after 
verdict, and for that purpose a new trial will be granted. 
7 Term Rep. 132. Tomkinsoti v. Blacksmith. Sir. 1151. 
1 1 62. Comb. 4. 3 Cally 522. Jucle v. Syme. 2 Salk. 
622. 

If the facts in the 9th plea would have vacated a 
policy not under seal, the court ought to have suffered 
them to be pleaded to a sealed instrument, especially after 
the 6th plea (which had been formerly adjudged good- 
by the court below) had been rejected by this court. 
By that rejection the defendants were entirely shut 
out from the benefit of these facts upon the ^iaU 

The misrepresentation was material to the risks of 
the voyage, and every such misrepresentation, whether 
fraudulendyor innocently made, destroys the policy. 
Marshal!^ 335. 

Fraud vitiates every contract, and may be*^xaminecl 
into by a court of law. It has been decided that 
courts of equity have no jurisdiction of insurance 
cases. 3 Bro. Pari Cos* 525. De Gheioffv. The London 
Assurance Company. I'he contract of insurance is 
founded upon the principles of equity, and governed in 
aU its parts by plain justice and good faith. 

In a court of law a defendant may show that the 
consideration of a bond is bad. Collins v. Blantern^ 
2 Wils. 34r. Guichard v. Roberts^ 1 W. Bl. 445. 4 
Dall. 269. Jenk. 254. pi. 45. 1 Burr. 396. 1 Term 
Rep. 619, Winch v. Keely. 

In covenant the plaintiflf can recover only such dama- 
ns as he has actually sustained^ and the defendant ma^ 
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jjive in evidence any thing which shows that no damage Ma». In. Co. 

Hodgson. 



has been sustained by reasan of the breach of any co- ^* 



venant which the defendants were bound to perform. 
Evidence of fraud and misrepresentation went to show 
that the defendants were not bound to oerform anv.of 
the covenants, and therefore the plaintiff was not en* 
titled to damages* 2 SettuyUy 464. 

March \7. 

LiviNGSTOK, J, delivered the opinion of the court as 
follows: 

This is an action of covenant^ on a policy of insu- 
rance, to which the defendants pleaded, 1. That they 
had performed all things which, by the policy, they 
were bound to perform ; 2. That the vessel insu- 
red was not captured and condemned as in the decla- 
ration b mentioned ; and, 3. That the vessel insu- 
red was not seaworthy : on which pleas is iiiib \^& 
taken by the plaintiff. 

There were, also^ fiVe special pleas, to which there 
were demurrers, all of which were allowed by the cir- 
cuit court, except the one to the sixth plea, which, on a 
writ of error to this court, heretofore brought, was al- 
lowed here, and the cause then remanded to the circuit 
court, for further proceedings to be had therein. On 
the return of the cause to the circuit court, the defend- 
ants moved for leave to file two additional pleas; which 
motion was denied; and is' now relied on, as one of 
the errors for which the present judgment should be 
reversed. 

This court does not think that the refusal of an in- 
ferior court to receive an additional plea, or to amend 
one already filed, can ever be assigned as ei*ron This 
depends so much on the discretion of the court below, 
which must be regulated more by the particular cir- 
cumstances of every case, than -by any precise and 
known rule of law, and of which the superior court 

Vol. Vr. E e 
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Mar. In. Co. can never become fully possessed, that there would be 
„^ ^' ^ more danger of injury in revising matters of this kind^ 
than what might result now aad then from an arUtrary 
or improper exercise of this discretion. It may be 
very hard not to grant a new trial, or not to continue a 
cause, but in neither case can the party be relieved by a 
writ of error: nor is the court apprized, that a refusal 
to amend or to add a plea was ever made the subject 
of complaint in this way. The court, therefore, does 
not feel itself obliged td give any opinion on the con- 
duct of the inferior court, in rehising to receive these 
pleas. At the same time, it has no difficulty in saying 
that, even in that stage of the proceedings, the circuit 
court might, if it had thought proper, have received 
these additional pleas, or admitted of any amendment 
in those already filed. 

The court below having refused to recrive t)iese 
pleas, the trial proceeded on the three on whidi iaaocs 
were joined ; and the defendants oflFered, imder Aem, 
or some of them, to prove that it was one of the rules 
of their office, that every order for insurance shall con- 
tain as full a description as can be given of the age, 
tonnage, and equipment of the vessel ; and that it was 
always their practice to make no insurance on a vessel 
beyond her reasonable value, according to the repre^ 
sentation given of her age, tonnage, and equipQient ; and 
that such rule was known to the plaintiff; and that, to 
induce them to insure eight thousand dc^tars on the 
brig Hope, the plaintiff represented her as a stout, well 
built vessel of about 250 tons burden, and from six to 
seven years old, and that she was worth ten tbousaiKl 
dollars ; in consequence of which, they insured her for 
eight thousand dollars; that, on the contrary, she was 
not a well built vessel of 250 tons burden, and was not 
from six to seven years old, but was more than eigbl 
and a half years old, and had been ill built ; and that this 
difference between her true and her represented bttihy 
age, and tonnage, was material to the risks of the voyage 
insured. This evidenee, being objected to, W2i8 deemed 
inadmissible; and this court is now called on to ssq^ 
whether, in this opinion, there was any error. 
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However desirable it mav be to admit in evidence, Mar. Ih.Co. 
on the general issue in an action of covenant on a policv „ ^'^^ „ 
Of insurance, every thing which may avoid the contract, 
or lessen the damages, as is done in actions on the case, 
this court does not know that it possesses the power of 
changing^ the law of pleading, or to admit of evidence 
inconsistent with the forms which it has prescribed. 
No rule on this subject is more inflexible than that, in 
Actions on deeds, all special matter of defence must be 
pleaded. Of this rule it is very certain, from a mere 
inspection of the record, that the defendants cannot al- 
lege ignorance. If every thing, then, which is relied 
<m to avoid a contract under seal, must be pleaded, it 
will, at once, be conceded that none of the matter of- 
fered in evidence applied to either of the pleas. The 
defendants could not thus set up an excuse for not 
doing that which, l^ one of the pleas, they professed 
to h^ve done ; and, as to the other pleas, which denied 
the capture and seaworthiness of the vessel, it will 
not be pretended that any of this matter supported 
either of them. The same remarks apply to the se- 
cond and third bills of exception. Neither fraud nor 
misrepresentation, as to the value of the vessel, or her 
age, or tonnage, could be received in evidence, under 
either of these issues, no more than infancy or cover- 
ture, on a plea of non est /actum; for, most certainly, 
none of the matters here offered by the defendants, the 
rejection of which occasioned these exceptions, went, 
in any degree, to prove either of the pleas on which is- 
sue had been joined. 

The fourth exception is to the refusal of the court 
to admit the deposition of William Murray, which ap- 
peared among the admiralty proceedings, and which 
was offered by the defendants to prove that the vessel 
was not in the due course of her voyage when she was 
cat>tured, and the condition she was in, at the time of 
capture. As the defendants have not, in either of their 
pleas, relied on a deviation, it may be doubted whether 
any evidence of that fact were admissible; but, if it 
were proper, for the purpose of discrediting any testi- 
mony which had been offered by the plaintiff, to show 
where the Hope had been taken, it is not thought that 
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Mar. In. Co. the circuit court erred in instructing die jury that the 

,, ^* deposition of Murray was not competent evidence to 

Hodgson. i r »r « i_ _i* • ^i_ j • 

prove that tact, it all the proceedings m the admi- 
ralty had been read by the plaintiiF without any pre* 
vious agreement, on the part of the defendants, to save 
every objection to their contents, excepting the matter 
of authentication, the court will not say that the defend- 
ants might not have insisted on using any deposition, 
among the papers, which made in their favour: but, as 
the plaintiif could have read them for no other purpose 
than to prove the libel and condemnation, and must 
have attempted to prove no other feet by them, for which 
purpose it is expressly stated that they were offered, 
and as the defendants had, by their agreement, expU- 
cidy reserved to themselves every oi>jection to their 
contents, it does not appear reasonable to permit them 
to select a deposition, as evidence for them, while the 
plaintiff could not have made use of that, or any other, 
if ever so favourable to himself. The circuit court, 
thereiore, did not err in the instruction which it gave 
to the jury on this subject. This court cannot forbear 
remarking here, that it can never be necessary, in order 
to prove a condemnation, to produce any thing more 
than the libel and sentence ; although it is a frequent 
but useless practice to read the proceedings at length. 

The fifth exception is taken to a refusal of the circiut 
court to direct the jury to find damages for the value of 
the vessel, as agreed in the policy, and, conditionally, for 
her actual value, if, in the opinion of the court, it was 
competent for the jury, under any of the issues joined, 
to inquire into the real value of the vessel. As it had 
already been decided, and,^ as this court thinks, cor- 
rectly, to receive no evidence of the real value of the 
vessel, there was no error in refusing to give this direc- 
tion: and, although the plaintiff, at length, consented to 
permit the defendants to give evidence of the real 
value of the vessel, saving objections to the compe- 
tency of such evidence, upon any of the issues of 
fact, and the jury, thereupon, found conditional 
damages, this court is of opinion that, as evidence of 
ihe real value of the vessel, under any of these issues, 
was incompetent^ and as objections to its competency 
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were saved to the plaintiff, the circuit court did right Ma». !»• Co. 
in giving judgment for the damages found by the jury, ^ 
according to the value of the vessel, fixed in the policy; 
which judgment this court affirms with costs. 

SLACUM V. POMERY. 




ERROR to the circuit court for the district of Co- in an ftction 
lumbia, setting in Alexandria, in an action of debt, by the endop- 
(under the law of Virginia,) brought by Pomery against *ndprtor* of a 
Slacum^ as endorsor of a bill of exchapge, dated the t'oreiga bill. of 
6th of August, 180r, drawn in the island of Barba- ^^^felidli^tis^^^^^ 
does, by Charlts Cadogan, a merchant residing there, ble fordamaget 
at 60 days' sight, upo|;i Barton, Irlam & Higginson, at *f®^''*^^"^r ^ 
Liv<^pool, in England, for 138/. 17s. 9d. sterling, pay- place whera 
able to Slacum or order, who endorsed it, at Alexandria^ ^be bill watm- 
in the (Ustrict of Columbia^ to the plaintiff. T^eBdowe- 

nient is a new 

The declaration was '« of a plea that he render unto ^ntJ-acr''^''* 
him one hundred and thirty-eight pounds, seventeen In an aetioa 
shillings and nine pence sterling money of Great Bri- 2fe^*doiSr"rf 
tain, with interest at the rate of five per centum per a bi» of ex- 
annum^ from the 23d day of December, eighteen hun- «|j«ng«» ander 
dred and seven, until paid, together with fifteen per yii-ginia» it is 
cent, damages on the said one hundred and thirty-eight necessaiy that 
pounds, seventeen shillings and nine pence, and ten ghoulraver^ 
shillings and six pence sterling, of the value of two tice of the pro- 
dollars and thirty-three cents, current money of the p^yTOfot. ^^' 
United States, costs of protest, which to hin^ he owes," <t is not too 

g^P^ late to allege, 

as error» in die 
appellate court, 

. It then stated the making and endorsing of the bill, « *a"»^ |n the 

. ^ J 11 .r declaration 

the non-acceptance and non-payment, and the protest tor which ought to 
non-payment, " by reason of which premises, and by haveprevented 
force of the statute in that case made and provided, ^ jadgmVnt'itt 
action hath accrued to the plaintiff to demand and the cuurt be- 
have of the defendant the said sum of 138/. 17*. 9^. ^^^' 
sterling, and interest at the rate of five per cent, per 
annumj from the 23d of December, 1807, until paid, 
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StAcoM together with fifteen per ctnL damages, and ten shil« 
^ ^' lings and six pence sterling, of the value," &c. 

Upon the trial of the cause on the issue of nil dehet^ 
the defendant below took a bill of exceptions, stating 
that evidence was offered of the bill, the endorsement 
by the defendant to the plaintiff in Alexandria, (both 
parties being inhabitants of that town,) the protest for 
non-payment, and that, by the laws of Barbadoes, the 
damages, upon protested bills of exchange, were only ten 
per cent, upon the principal and interest due upon the bill. 
Whereupon the defend ant prayed the court to instruct the 
jury that the plaintiff was not entitled to recover more 
than the damages allowed upon protested bills accord- 
ing to the law of Barbadoes, and that he was not enti- 
tled in this case to fifteen per cent, damages, which 
instruction the court refused to give. 

The verdict and judgment being for the plaintiff, 
for the whole amount demanded in the declaration, 
the defendant brought his writ of error. 

The act of assembly of Virginia (P. P. 113.) pro- 
vides, ^ that where any bill of exchange is or shall be 
drawn for the payment of any sum of money, in which 
the value is or shall be expressed to be received, and 
such bill is or shall be protested for non-acceptance or 
non-payment, the drawer or endorser shall be subject 
to fifteen per centum damages thereon, and the bill 
shadl carry an interest of Jive per centum per annumy 
from the date of protest, until the money therein 
drawn for shall be fully satisfied and paid." ^ And 
that it shall be lawful for any person or persons having 
a right to demand any sum of money upon a protested 
bill of exchange to commence and prosecute an action 
of debt for principal, damages, interest and charges 6f 
protest, against the drawers or endorsofs joindy, or 
against either of them separately; and judgment shall 
and may be given for such principal, damages and 
charges, and interest upon such principal, after the rate 
aforesaid to the time of such judgment, and for interest 
upon the said principal money recovered after the rate 
4 
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mi Jive per centum per annum f until the same shall be 
fully satisfied. 

Swann^ for the pla'mtiiF in error, contended, 

1# That the damages inust be according to the law 
of the ptace where the bill was drawnm 

3. That it was not averred in the declaration that 
the defendant had notice of the protest for non-pay*- 
ment* And although this might have been taken ad* 
vantage of in the court below in arrest of judgment, 
yet it wtts also a fatal objection upon a writ of error. 
The record does not show that the plaintiff was entitled 
to his judgment. Ihug, 679* 

ToungSj contra. 

This is not an action upon the custom of merchants, 
but upon the statute of Virginia. 

Marshall, Ch. J. It has never been doubted in, 
Virginia, that notice is as necessary in an action upon 
the statute, as upon the custom of merchants. 

Toungs* There was no motion in arrest of judg* 
ment* This objection was not taken in the court, be« 
low. 

Marshall, Ch. J. There can be no doubt that 
any thing appearing upon the record, which would have 
been fatal upon a motion in arrest of judgment is 
equally fatal upon a writ of error. 

Toungs* This court, in the case of Mandeville v. 
Riddle^ 1 Crunch^ 290. decided, that an action by a 
holder af a promissory note against an endorsor is 
only by reason of the value received^ and yet in the 
case of Wilson v. Codman^ 3 Crouch^ 193. 208. this 
court decided that the averment of value received was 
an immaterial averment, and need not be proved. 

In our case if notice were necessary to entitle the 
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StAcuK plaintiff to a verdict, it will be presumed, after verdict, 
„ ^' that notice was proved. 

POMERY. *^ 

The statute upon which this action is founded does 
not require notice. The declaration avers all^that the 
statute requires to constitute a cause, of action. The 
w^nt of notice is only to be taken advantage of by the 
defendant in his defence at the trial. The time of 
bringing this action shows that reasonable notice was 
given. This court has decided that it is not necessary 
to give notice of a protest for non-acceptance* 

As to the question of damages. The law of die place 
where the contract was made must prevail. The con- 
tract of the defendant as endorsof, was made in Alex* 
andria. Every endorsement creates a new contract, 
and is in the nature of a new bill. 

March 5. 

Marshall, Ch. J. delivered the opinion of the 
court as follows, viz. 

Upon a critical examination of the act of assembly 
on which this action is founded, the court* is ofopi* 
nion that it is rightly brought. Although the drawer 
of the bill was not liable to the damages of Virginia^ 
the endorsor is subject to them, he having endorsed 
the bill in Alexandria. The words of the act are, 
that where a bill of exchange shall be protested, ^^ the 
drawer or endorsor shall be subject to 15 per cent. 
damages thereon." I'he third section gives an acttoa 
of debt ^^ against the drawers or endorsors jointly, or 
against either of them separately, llie act of as- 
sembly appears to contemplate a distinct liability ia 
the endorsor, founded on the contract created by his 
own endorsement, which is not affected by the extent 
of the liability of the drawer. This is the more rea- 
sonable, as a bill of exchange is taken as much on the 
credit of the endorsor, as of the drawer ; and the en«» 
dorsement is understood to be not simply the transfer 
ot the paper, but a new and a substantive contract. 
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lliere is, however, anbbjection taken to this decla- Slaouic 
ration. It emits to allege notice of the protest; an pjjg^gay 
emission which is deemed fatal. 



It has been argued that the act of assembly, which 
gives the action of debt, not requiring notice to be 
laid in the declaration, that requisite, which is only 
essential in an action founded on the custom of mer- 
chants, is totally dispensed with. But this court is not 
of that opinion. In giving the action of debt to the 
holder of a biU of exchange, and in giving it the dig-' 
nity of a specialty, the legislature has not altered the . 
character of the paper in other respects.* It is still a 
pure commercial transaction governed by commercial 
law. Notice of the protest is still necessary, and the 
emission to aver it in the declaration is still fatal. 

Had this error been moved in arrest of judgment, 
it is presumable the judgment would have been arrest* 
ed; but it is not too late to allejge, as error, in this 
court, a fault in the declaration, which ought to have 
prevented the rendition of a judgment in the court 
below. 

The judgment is arrested, and the cause remanded 
with direction that the judgment be arrested. 

After the opinion was delivered, Toungs prayed 
that the cau^e might be remanded with leave to emtnd. 

Marshall, Ch* J. Here is a verdict which must 
be set aside before an amendment can be allowed. \ 

It hiight be se^ aside by the court below, but this 
court can see no reason in the record for setting it 

aside. 
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S'*""- , VASSE V. SMITH. 



ro&|j»j 58 a ERROR to the circuit court for the district of Co* 

tieo by . «° 
owner agi^nst 

his aupercar^ The declaration had two counts; first, a special count, 
instrSSfOTSi charging Ue defendant Smith, who was a supercargo, 
but aot to an ^ith breach of orders ; second, trover, 

ftction of tro- 
njet' fop the 

goodsr Still, The first count Stated that Vass^, the plaintiff, was 
f iT^*may 'be owner and possessed of 70 barrels of flour, and, at the 
^"en in evi- instance and request of the defendant, put it on board 
4eDce ^m ^an ^ gchooner at Alexandria to be shipped to Norfolk, 
▼cr^^upon the under the care, management and direction of the de- 
plea of not guii- fendant, to be by him sold for and on aecount of the 
Sut'^^^to* show plaintiff, at Norfolk, for cash, or on a credit at 60 days, 
the nature of in good drafts on Alexandria, and negotiable in the 
U w^pposld'to bank of Alexandria. That the defendant was retain- 
be a jsonver- cd and employed by the plaintiff for the purpose of 
^"*r • f««# i. selling the flour as aforesaid, for which service the 

An infant m . o i- 1.1 - 

Viahle in trover, plamtiit was to pay him a reasonable compensation, 
although Ui^e jj^^^ ^^ic defendant received the flour at Alexandria, 
Svered^o him put it ou board the schooner, and sailed, with the flour 
under » ®**J' under his.care and direction, to Norfolk; " yet the 
though*** ^^y defendant, not regarding the duty of his said employ- 
vere not actu- meut, ^o badly, carelessly, negligently, and improvi- 
toKnTst d^ntly behaved himself in said service and employ- 
\ bill of ex- ment, and took suchlitde care of die said flour by him so 
t^^tete*"that received as aforesaid, that he did not sell the same, or 
evidlnee was any part thereof, at Norfolk, for cash, or on a credit of 
offered of the qq ^javs for drafts on Alexandria, negotiable in the 
which ''the hank of Alexandria, but the said defendant, on the con- 
opinion of the trary thereof, by and through his own neglect and de- 
vmU' ^^* ^^^^^ ^^ dirou^h his wrongful conduct, carelessness 
^ and improvidence, suffered the same, and every part 

of the said 70 barrels of flour, in his possession as 
aforesaid, to be embezzled, or otherwise to be wholly 
lost, wasted, and destroyed." 







February, laio. 2a7 

I'he second count was a 'common count in trover for V^asit 

the flour* 



The defencfaiit, besides the plea 6f not guilty y plead- 
ed infancy to both counts ; to which last plea the plain- 
tiiF demurred generally. 

The court below rendered judgment for the defend^ 
ant upon the demurrer to the plea of infancy to the first 
count; and for the plaintiff upon the demurrer to that 
plea to the c^econd count. Upon the trial, in the court 
below, of the issue of not guilty, to the count for tro^ 
vetj three bills of exception were taken by the plaintiff* 

The first bill of exceptions stated, that the defendant 
offered evidence to prove that the B!^ was consigned 
and delivered to the ' defendant by the plaintiff under 
the following letter of instructictas. 

*^ Mr. Samuel Smith-u.Sir--^I have shipped on board 
the schooner Sisters^ Captain , bound to Norfolk^* 

70 barrels of superfine flour, marked A. V. to you con- 
signed. As soon as you arrive there I will be obliged i 
to you to dispose of it as soon as you can to the best ad" , 
vantage for cash, or credit at 60 days in a good draft on 
this place, negotiable at the bank of Alexandria* I 
should prefer the first, if not much difference i how- 
ever, do for the best of my interest* i 

(Signed) **-4m4. Fawe.'* 

And that the defendant received the flour in con-' 
sequence of that letter of instructions, and upoif the 
terms therein mentioned. That the flour was not 
sold by the defendant at Norfolk, but was shipped 
from thence by him, without other authority than the 
said letter of instructions, to the West Indies, for and 
on account of one Joseph Smith, as stated in the bill 
of lading, which was for 398 barrels, 70 of which were 
stated in the margin to be marked A* V*, 193 I*. S«, 
100 D. I. S., and 30 P. T. 




228 SUPREME COURT U. ,S. 

That the defendant when he received the Hour, aoS 
long after be shipped it, was an infant under the age of 
twenty-one years. Whereupon the court, at the prayer 
of the defendant, instructed the jury that if they found 
the facts as stated, the defendant was not liable upon 

iht count for trover, 

/ 

m 

The second exception was the admission of evidence 
of tbe defendant's infancy. 

The third exception statedHhat; ** upon die facta 
aforesaid, (the facts in the first bill of exceptidns men- 
tioned,) the plaintiff prayed the court to instruct the 
jury that if ttiMsy shall be of opinion that the defendant 
was under the age of twenty-one yeitfs, and between the 
age cf nineteen |g(0^twenty yvars, and that the defendant 
of his own head shipped the flour to the West Indies, 
in a vessel which has been lost by the perils of the sea, 
^ and that the said shipment w^s made with other flour, 
on account o(his father Joseph Smith, in such case the 
defendant has thereby committed a tort in regard to 
the plaintiff,' for which he is liable in this action, not- 
withstanding his infancy aforesaid, which instruction 
the court refused to give* 

The verdict and judgment being against die plaintiff, 
he brought his writ of error. 

£• y* Lee and C. Lee^ for the plaintiff in error. 

1. The infancy of the defendapt was no bar to the 
first count, because it was a count ia tort, and not 
upon contract, and infants are liable for torU and in- 
juries of a |>rivat«? nature. ;5 East, 62. Govett v. Pad- 
ni<ige and others. 3 Bac. Ahr. 132. iVoy, 129. RoU. 
Abr. '53a feames,\. Smith. 3 Bac* Abr. 126. 

2. The 'shipping of the flour without autho|*ity was 
a conversion. Peak^s Nu Pr. Cases, 49. Toul v. Har- 
bottle. 4 T. M. 260. Syeds v. Hay. 1 Wils. 328. 
Pt^kim V. Smith. Bull. ' N. P. 35. 6 Mod. 212. 6 
£asty 539. M'Combie v. i)<m9. 
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^% Infancy oiDtiot be given in evidence upon the Vass^ 



issue of not guilty. 

It is admitted that if the possession had been obtain- 
ed by a tort^ the infant would be liable ; but it is con- 
tended that the possession having been rightfully ob- 
tained, a subsequent misapplication of the property 
by an infant cannot be a conversion unless it be acr 
tualiy^a conversion to his own use. 

But there are no cases to justify such a doctrine, 
and it is contrary to the principles of analogous cas^s* 
In an action of trespass for mesne profits infancy is no 
bar, although he becomes a trespasser by implication of 
law. Latth. 21. 1 Bac. Ahr. 132. 1 Esp. Rep. 172. 
So 2Lfeme covert is liable in an action of trover, because 

the conversion is a tort. Teh* 166. 

I 

Although infancy may be given in evidence upon 
mn assumpsit^ yet it cannot upon any other general 
issue. Gilb. L. E. 164. 216, 217. 2 Term Rep. 166. 
Upon not guilty, the defendant cannot give iiT evidence 
a license^ nor a right to a way, nor any other matter 
of justification. Str* 1200. 1 Tuid^ 591. 598. 600. 

Any act which, if done-by a person of full age, would 
be a conversion, will be a conversion if done by an 
infant. "^ * 

In the present case the bill of lading, which is a ne- 
gotiable instrutnent, being in the > name of Joseph 
Smith, the plaintiff had no power or control over it. 
It would unquestionably be a conversion if done by an 
adult. The only question is, whether the nature of the 
act is altered by beipg done by an infant. 1 Term 
Rep. 215. 745. 2 Term Rep. 63. 6 Term Rep* 131* 
5 Term Rep. 5^Z. 

Swann, contra. 

An infant is liable for actual, not for constructive 
torts founded upon contract, or bailment, which is in 
the nature of a contract. In this case the action might 
^s well have been brought upon the contract^ as upon 



V. 

Smitk. 
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Vassb ihttort. If it had been brought upon the contract^ 
Smith i^^^^y would have been a bar* 

The case is ctearly within the reason of the law of 
infancy, and it cannot be in the power of the plaintiff 
by his form of action to deprive the defendant of his 
defence. The case cited from Peake's Cases arose 
entirely ex delicto* There are cases in which infancy 
may be given in evidence upon not guilty. 5 Burr* 
2826. 

« 

March 5. 

Marshall, Ch. J. delivered the opinion of the 
court as follows : 

• - I 

The first error, alleged in this record, consists in 
sustaining the plea of infancy to the first count in the 
declaration* 



* 



This count states a contract between the plamtiff 
and defendant, by which the plaintiff committed seven^ 
barrels of flour to the care of the defendant, to be car* 
ried to Norfolk, and there sold for money, or on 
sixty days' credit payable in drafts on Alexandria, ne- 
gotiable in the bank. The plaintiff then 2(Ueges that 
the defendant did not perform his duty in selling con* 
formably to his instructions, but, by his negligence, 
permitted the flour to be wasted so that it was lost to 
the plaintiff. 

This case, as stated, is completely a case of con- 
tract, and exhibits no feature of such a tort as.. m? ill 
charge an infant. There can be no doubt but that the 
court did right in sustaining the pleA. 

The second count is in trover^ and charges a con- 
version of the flour. « 

That an infant is liable for a conversion is not con- 
tested. The circuit, court was of itself of that opi- 
nion, and therefore sustained the demurrer to this 
plea. But, in the progress of the cause, it\ appeared 
4 
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diat the goods were ,not taken wrongfully by the de- 
fendant, but were committed to his care by the plain- 
tiff, and that the conversion, if made, was made while 
they were in his custody under a contract. The court 
tfien permittedinfancy to be given in evidence on the plea 
of not guilty. To this opinion an exception was taken. 

' If infancy was a bar to a suit of trover brought in 
such a case, the court can perceive no reason why it 
may not be given in evidence on this plea. If it may 
be given in evidence on non assumpsitj because the 
infant cannot contract, with at least as equal reason 
may it be given in evidence in an action of trover in 
a case in which he cannot convert. ^ 

But this court is of opinion that infancy is no com- 
plete bar to an action of trover, although the goods 
converted be in his possession, in virtue of a previous 
contract. The conversion is still in its nature a tort ; 
it is not an act of omission but of commission, and is 
within that class of offences for which infancy caniiot 
afford protection. Yet it may be given in evidence, 
for it naay have some influence on the question, whe- 
ther the act complained of be really a conversion, or 
not. 

The court, therefore, does not consider the admis* 
sion of this testimony as error. 

The defendant exhibited the*^ letter of instructions 
tinder which he acted, which is in these words: " Sir," 
&c.' but the plaintiff offered evidence that the flour 
was not sold in Norfolk, but was shipped by the de- 
fendant to the West Indies, for and on account of a 
certain Joseph Smith, as by the bill of lading which 
was produced. The defendant then gave his infancy 
in evidence, and prayed the court to instruct the jury, 
that if they believed the testimony, he was not liable 
on the second count stated in the plaintiff's declara- 
tion, which instruction the court gave, and to this 
opiitipn an exception was taken. 

This instruction of the court must have been found- 
ed on the opinion^ that infancy is a bar to an action of 
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Vasss trover for goods con^mitted to the infant, under a con-^ 
Smith, tract, or that the fact proved did not amount to a con* 
version. 

This court has already stated its opinion to be, that 
a& infant is chargeable wiih a conversion, akhough it 
be of goods which came lawfully to his possession. 
It remains to inquire whether this is so clearly shown 
not to be a conversion, as to justify the court in saying 
to the jury, the defendant was not liable in this action* 

The proof offered was, that the defendant shipped 
the gocKis on account of Joseph Snuth. This fact^ 
standing unconnected witht any other^ would unquea* 
tionably be testimony which, if not conclusive in fa- 
vour of the plaintiff, was, at least, proper to be left 
to the jury. But it is urged that this statement refers 
to the bill of lading, from the notes in the margin of 
which it appears that, although the bill of lading, which 
was for a much larger quantity of flour, was made out 
in the name of Joseph Smith, yet, in point of fact, the 
shipment was made for various persons, and, among 
others,, for the plainti£L 

The court perceive, in this bill of exceptions, no 
evidence explanatory of the terms under which this 
shipment was made, and the marks in the margin of 
the bill of lading do not, in themselves, prove that the 
shipment . was not made for the person in whose name 
Ae bill was filled up. 

It is possible that it may have been proved to the 
juiy that this flour was really intended to be diipped 
on account of the plaintiff, and that the defendant did 
not mean to convert it to his own use. But the letter 
did not authorize him so to act. It was not, there- 
fore, a complete discharge ; and should it be admitted 
that an infant is not chargeaUe with a conversion made 
by mistake, this testimony ought still to have been 
left to the jury. The defendant would certainly be at 
lil)erty to prove that the shipment was in fact made for 
Vasse, and that he acquiesced m it so far as to consider 
die transaction not as a conver^on ; but without any of 
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these circumstances which, ,if given io evideace, ought Va««» 
to have been left to the jury, the coort has dedaitd ^uitk, 
the acticm not sustainable. 

This court is of opinion that the circuit court has 
erred in directing this jury that, upoii the evidence 
given, the defendant was not liable under the second 
count ; for which their judgment is to be reversed, 
and the cause remanded for further proceedings.* 

* The Chief JU9Hcis notifed dso th^ phmseojofy of the third Mil qf 
exceptions, it prays the opinion «f the ^Joaii; upon certain facts, wilh- 
•ttt stating that any evidence of those facts was given to the jury. It 
fs dojibtfui whether thoee faists exist m the caae, M^.vltether the eoHrt 
wouUl he hound to give an opinion upon them. - 



GUSTISS V. THE GEORGETOWN AND ALEXAN- 
DRIA TURNPIKE COMPANY. 



ERROR to the circuit court for the district of Co- An tcppOX 
lumbia,- sitting at Alexandria, which had quashed an '^^^^ *^^,St 
inquisition taken by the marshal condemning land of ^m an order 
Mr. Custiss for a turnpike road. ^^ ^^ f^;^^ 

• court of the 

district of Co- 

The inquishion was taken under the ' 7th section of jumhia, quash- 
the act of congress of the 3d of March, 1809, *^ to au- y^„*5J thHal 
thorize the making of a turnpike road from Mason's ture of a writ 
causey to Alexandria," vol. 9. p. 276. which pro- ^f^««*^ ^"^ 
vides, that it shall be lawful for the president and direc- The eirouie 
tors of the turnpike company to agree with the owners JStrict^^f C^ 
of any ground to be occupied by the road and the ne- lumhia has no 
cessary toll-houses and gates, for the richt thereof; and, jtt"MJ»c.tibn, 
m case of disagreement, *^ on application to one ot the to quash an in- 
judges of the circuit court, he shall issue a wafrant di- quisition taken 
rected to the marshal of the district to fiummon a jury «"to^ authorfze 
of 24 inhabitants of the district of Columbia, of pro- the making of 
perty and reputation, not related to the parties, nor in Joa^from'Sca^ 
any manner interested, to meet on the land to be valued, son's causey to 
at a day to be expressed in the warrant, not less than Alexandrt*. 
ten nor more than twenty thereafter ; and the marshal, , 
upon Tccelving the said warrant shall forthwidi summon 

Vol. VT. G g' * 
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CvsTtss the said jury, and when met, provided there be not less 
TvRMPiKs ^^^ twelve, shall administer an oath or affirmation to 
CoMVANv* every juryman that shall appear, that he shall faithfully, 
jusdy, and impartially value the lands, and all damages 
the owner thereof shall sustain, by opening the road 
through such land, according to the best of his skill 
and judgment ;~ and that the inquisition thereupon 
taken shall be signed by the marshal and the jurymen 
present, and returned by the marshal to the clerk o£ 
the county, to be by him recorded ; and upon every 
such valuation the jury is hereby directed to describe 
and ascertain the bounds of the land by them valued, 
and their valuation shall be conclusive upon all persons; 
and shall be paid by the president and directors to the 
owner of the land, or his or her legal ^representatives ; 
and on payment Uiereof, the said land shall be taken 
and occupied for a public road, and for the necessary 
toll-houses and gates for ever." 

On the application of the president and directors of 
the company, a warrant was grinted, and an inquisiuon 
taken and returned to the clerk. Before it was re* 
carded, the president and directors obtained from the 
circuit court of the district of Columbia, sitting at Alex* 
andria, a rule upon Ajir. Custiss to show cause why 
the inquisition should not be quashed. Mr. Custiss 
appeared and objected to the jurisdiction of the court, 
but the court overruled the objecuon, and) upon hearing, 
quashed the inquest. 

# 

From this order Mr. Custiss appealed to this court. 

£. y. Lee^ for the appellant. 

The circuit court had no jurisdiction of the ca^ 
upon motion. No such jurisdiction is given by the 
act of congress. It directs the marshal to return the 
inquisition to the office of the cleri^ to be by him re- 
corded. The remedy, if any exists, is- by bill in equity. 
1 his was an application to the court as a court of law. 
Even the court itself, in recording deeds, acts in a mi- 
nisterial capacity. 2 Hen. &f Murfi 132. 135. 1 fV. BL 
605. Eex V. jfuetiees of Derbyshire. 6 Term Sep. 88. 
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P* S* Kty^ and C» Zor, contra* Cvtrns 

r. 

The court must of necessity possess a power and eoMPAvr. 
control over its own record. Sjuppose the clerk should 
refuse to record the inqui»tion; or suppose h^ is about 
to record an irregular and informal inquisition, will not 
the court control him \ Such a jurisdiction is exercised 
by the courts in England without the authority of any 
statute* 

The case from Hening & Munford only decides 
that the court could not inquire into the right of the 
party to make the deed, or to inquire into the tide or 
contending claims. But the court must see whether 
it be a deed or not; whether it be proved by the proper 
number of wimesses, and whether it be sealed. 

The derk of the courtiicould not put any thing upon 
record without the authority of the court. 

This court cannot correct the error, if it be one. 
No writ of error will lie in such a case. This court 
can correct only error in law, and this, if it be an error, 
is an error in fact. 

March 5. 

Marshall, Ch. J. delivered the opinion of the 
court as follows : 

At the opening of this case, some doubt was enter* 
tuned respecting the jurisdiction of the supreme court, 
but that doubt is removed by an inspection of the act 
by which the circuit court of the district of Columbia 
is constituted. The words of that act, descriptive of the 
appellate jurisdiction of this court, are more ample than 
those employed in the judicial act. They are, that ^^ any 
final judgment, order or decree in said circuit court^ 
wherein the matter in dispute, exclusive of costs, shall 
exceed the value of 100 doUars,4may be re-examined and 
reversed or affirmed in the supreme court." 

The jurisdtcticm of this court being admitted, the 
proceedings of the circuit court, in ordering the inqui- 
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Onrtm sition taken between these pitftte* to be qoafshed, comes- 
«>r«NF>KB on to be eMBuned. 



CoMp A vr. 



The fine dtijeetion to tht« pfOdeeding is^ tlM the 
coart of Alexaodria eould take tto cogaisaoce of the 
subject, by way of motion. 

JThe validity of this objection depends entirely on the 
act of congress, under which this inquisition wa^taken. 
If it was to be recorded by order of the court, if the 
judgaient of the court was, in any manner, to be ex- 
ercised upon it, then, in all which has been done, liie 
court has exercised it^ jurisdiction, and the inquiry 
will be whether there was sufficient cause for refusing to 
permit the inquisition to be recorded. If, on the o^r 
hand, the clerk was a mere ministerial officer directed, 
by law, to perform a ministerial act, without any su- 
perintending agency, on the pirt df the court, then the 
cpurt could not, upon motion, prohibit the clerk to per- 
form his duty, and could not legitimately quash the in* 
quisition. 

The act of congress directs ^^that the inquisition, 
when taken, shall be iBigned by the marshal and by the 
jurymen present, and returned by the marshal to the 
clerk of the county, to be by him recorded." 

That the legislature may direct the clerk of a c^rt^to 
perform a specified service, without making his act the 
act of the court, will not be controverted: and, if this 
may be done, it is difficult to conceive words which 
convt;y this idea more clearly than those which are 
employed in this act. 

The inquisition is not returnable to the court, but to 
the clerk. It is not to be recorded by order of the 
court, but is to be recorded by the clerk, on receiving it 
from the marshal. It does nbt derive its validity from 
being recorded, but remains afterwards liable to all the 
objections which might be taken to it, previous thereto. 
' If, for example, an inquisition should be recorded which 
was found by eleven jurors, that inquisition would nei- 
ther vest the land in the company, nor give a right to 
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tbe fiirmcir pn»prietor to dena&d the mcmcy to which CvBTisit 
it was valueid. The inquisition) then^ it to be recorded . _, ^* 
sokiy . for preservation, and the act of recording is'a Courier, 
minbt^rial act which the law directs the clerk to per* 
form^ without submitting tbe paper to the judgment of 
the %oart. The law asks not the iaterventicm of the 
court, and requires no exercise of judicial functions. 

The difierence between this act and those, the exe- 
cotion of which is superintended by the court, is appa- 
rent. In those cases, the instrument is to be brought 
into court, and acted upon by the court: in this it is 
to be delivered to the derk at any time, and acted on 
by him withtHit the intervention of the court. 

This court is unanimously of opinion that the circuit 
court for the county of Alexandria could not legally en- 
tertain the motion for q^uashing the inquisition foupd in 
this case, nor legally previcnt their clerk from recording 
it. Their judgment, therefore, is reversed, and the 
motioid to be dismissed. 



LODGE'S LESSEE v. LEE. 



EJECTMENT by Lodge against Lee, for part of a grant of ti. 
an island in the Potomac river, called Eden^ but n6w l^^^^^nome, 
generaUy called Lee's island. ri4r* au^^Sd! 

ding the cour- 

The plaintiff ^s lessor had taken up the land in the S^gofiie'iwr 
year 1804, as vacant, supposing, that the defendant's thereof, which 
claim must be bounded by the course and distance, al- °" „ J'**?*^®i ' 

, . J £ ' .• r «^ '.are now found 

lowing one degree of variation for every 20 years since to exclude part 

the certificate of survey was made under which the de- ^...^ "'*»<'. 
r J ^ I • ^ ^"* P«» the 

fendant claims. whole ishmd. 

The defendant claimed under a patent from the 
lord proprietor of Maryland, dated in 1723, which 
granted to Thomas Lee " all that tract or upper island 
of Umd, calkd Eden^ lying and being in Prince George 
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county^ beg^imig at a bounded maple, near ten 
above the second falls, and opposite to a large run on 
tUb Virginia side called Hickory ruriy and standing upon 
a point at the foot of the said island, and running thence 
north sixty degrees, west sixty perches,^' (&c. 8lc. giving 
the course and distance of every line to the beg^niiing 
tree,) '^ containing and laid out for 320 acres of hud, 
more or Itss." 

The court below instructed the jury that the grant 
to lliomas Lee passed the whok of tlie island called 
Eden^ and that the lessor of the plaintiff is not enti- 
tled to recover. Verdict and judgment for plaintiff; 
which opinion apd judgment were, by thi^ court, 
without argument, affirm^. 



FINLEY v. LYNN. 



A bond, exe- ERROR to the Circuit court for the district of Co* 
cuted in pup- lumbia, in a suit in chancery, brought by Finley against 

cles of agree- Lynn. 
Dient, may, in 

Si^Jed**^^' The biU stated that on the 2rth of Februarjs 1804, 
those articles, the plaintiff and defendant entered into articles of co* 
•nf i^'^Jquity Partnership, by which the stock to be furnished by the 
may have relief plaintiff was to consist of One half of the ship United 

thradm*SteM *^^^^^* ^^^ 5»000 dollars; and by the defendant, his 
in his biiL gold and silver manufactory, two lots in the city of 
Washington, all his stock of merchandise, and the 
rents of two houses. That a part of the merchandise 
agreed to be furnished consisted of plate, jewelry, &c. 
purchased by the defendant of Messrs. JLmi^^/ IFells 
is? Co* to the amount, as was then supposed, of 2,300 
dollars; and, in consideration of its being brought into 
the joint stock, the plaintiff agreed to pay one half of 
the debt due to Wells &? Co. therefor. 

That the business of the concern was conducted in 
two separate stores, viz. a hardware store principally 
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in&der the inanagemem of the piaintiff; and a jewelry Fx^*-** 
store under the nianagenient of the defendant, contaip- Ly^ir« 
ing the stock of jewelry, &c. brought into the joint con- 
cern by .the defendant, and that which was purchased of 
Wells i^ Co* The business of the copartnership was 
carried on until the 1st of March, 1805, when a disso- . 
lution took place. ' During that period goods were 
bought and carried into the jewelry store, and at the 
time of the dissolution ^^ the jewelry store was indebu 
edto &aid concerrC^ in the sum of 2,825 dollars and 27 
cents, besides which the concern had paid Wells C<f Co. 
in part of their debt, the sum of 263 dollars and 56 
cents* That the dissolution was upon the following 
terms, viz. that the defendant should withdronv all the 
property put into the joint stock by him; and should 
have the goods in the jewelry store^ and all the debts 
due to that store, as a compensation and in lieu of the 
profits arising upon the whole business. And the 
plainti£F was to take on his account the goods in the 
hardware store, and the goods which were ordered for 
the spring; and was to indemnify the defendant from 
all claidas or demands upon the concern, or which 
might arise from goods then ordered, and not at that 
time received ; which articles of dissolution were under 
seal. That when the plaintiff signed the articles of 
dissolution he did not intend to commit himself to the 
payment of the debt due to Wells & Co. For al-. 
though, by the articles of copartnership, he had agreed 
to pay half the debt, yet as the goods were given up to 
the defendant upon the dissolution, he considered him- 
self absolved from that obligation. And the plaintiff 
contends that the defendant ought to have been satis- 
fied when the plaintiff *^ returned to him the whole 
jewelry store, with the accession of nearly 3,Q00 dol- 
lars worth of merchandise, and gave up to him the 
profits of the said store, which he believes to be equal 
to 2,50Q dollars more." 

That upon the dissolution the plaintiff agreed to give 
the defendant security for his performance of the terms 
of the dissolution, and the. defendant had a bond prepa-*' 
red, which was signed by the plaintiff and his sureties; 
that the plaintiff did not see the bond until he was called 
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Ff KLXT on to sigiii it, and that he it satisfied he never read k^ 
^- taking it for granted that it was a bond to compel him to 
^^^' perform what he Vas bound to perfcMrm by the terms of 
the dissolutions and that his sureties execoted it under 
the safne circumstances and impression. That the 
defendant did not claim paymen| of the debt due t0 
Welifi & Co. for a year after the bond was exeotted, 
although WeUs & Co. before the dissolution had brought 
auit against the defendant therefor; diat die de&ndaitt 
had rendered the plaintiff some accounts in which 
that debt was not mentioned* That the defendant af- 
terwards brought suit upon the plaintiff's bood^ and 
Stve notice that be should claim the whole, amount of 
e debt due to WeUs & Co. That the pbinttff 's coun* 
sel was of opinion diat the bond was so worded as to 
bind the plaintiff to the payment of that ddit, where- 
upon the plaintiff confessed a judgment at law, saving 
his right to relief in equity* That the bond was exe- 
cuted under a mistaken impression of its contents; 
and that the defendant will take out execution upon the 
judgment at law. The bill then prays an injunctkm to 
stay execution, until the matter in dispute can be heard 
and decided in equity^ and the accounts between the 
plaintiff and defendant examined and setded, and for 
general relief. 

The injimction was granted by one o£ ^e judges 
out of ^ourt. 

In the articles of copartnership, after stating what 
stock the plaintiff should bring into the joint concern, 
the debt to WeUs & Co. is mentioned in the foUowtng 
manner, viz. *^ And on the part of Adam Lynn, his 
gold and silver manufactory, two lots in the city of 
Washington, all his stock of merchandise, (the said 
O- P. Finley and Adam Lynn, jointh/ and severatty^ 

, by these presents, binding themselves^ dieir heirs, execii» 
tors, administrators and assigns, to pay to Lemuel 
Wells 8? Co. of New- York, two thousand three hundred 
dollars^ money due to them on account of said merchant 

.dise^ the rents of one house," &c. 

TlitJ account against the jewelry store wa$ an ao 
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«QUnf opm^ in the books of the comjimy^ charging ^ Wtnismv 
that store with goods purchased and put into it for ^* 



sale op the^ jmnt account; and giving it credit by cdsh 
and by goods sold to sundry persons; showing a ha* 
knee of goods remaining in that store of 2,825 dollai^ 
and 27 1-9 cents, over and above the goods which 
iq it at the commenccinient of the copartnership* 



LvNir. 



The itrticles of di9Bol^tion were truly recited in the 

hilL / ^ 

The coadltion of the bond of iqdemnity was as fol-' 
Ipwas ^^ Whereas the said 0« P. Finley and Adaqx 
Lynm laDe j<mit merchants and copartners under the 
firm of Finley & Ly^n, have by mutual consent dissol-^ 
Ted the said copartnership q» the first day of the pre«* 
sent month, on which dissolution it was, among other 
things, agreed between the said Oliver P. Finley and 
the said Adam Lynn, that the said Oliver P.^ Finley 
should satisfy and pay all debts and contracts due fronx 
or et^ered into^r the said copartnership^ or either of 
the said copartners, for or on account of, or for the be-* 
nefit of the said copartnership, including certain debt» 
due from the said Adam Lynn, for goods by him or*^ 
derrd, which have been received by the said coparw^ 
nership ; and also ait debts which may arise from' merw 
cbandise hereafter sbi{>ped to the said concern in con-r 
sequence of any orders heretofore made; now the 
condition of the above obligation is such, that if the 
said Oliver P» Finley shall well and truly satisfy and 
discharge all the debts and contracts herein before de« 
scribed* so as to indemnify, and save harmless the said 
Adam Lynn from the payment of ^e same, and f/ons 
9txy suitor prosecution in law or equity, for or on ac* 
Gouat of the said 4ebts and contracts^, then this obliga^ 
tion to be void." 

There was also raised in the hooks of the concern 

an account against ^^ merchandise^^ the balance to the 

' debit of which wias 4,0^8 dollars and 89 cents. And 

a statement of hardware imported on the joint account 

before March, 180^, amouhting to 7,6^^ dollars and 9^ 

Vol. VI- nh 
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WtvhMir cents. And of debts of the concern paid l^ PiUef 
Lynv. amounting to about 6,000 dollars. 

The defendant's answer admits the original articles 
of copartnership and of dissolution, and the bond as 
•referred to in the bill. It denies that the plaintiflf ad- 
vanced the 5,000 dollars in cash ; and avers that the 
profits of the ship United States never came to the use 
of the concern, but were retained by Kickets & New- 
ton, to whom the plaintiff had transferred his half of 
that ship. It avers that by the articles of copartner- 
ship, each , party was to brin^ into the joint stock 
11,000 dollars. That the defendant brought in 2,429 
dollars more than his proportion^ which was the reason 
'of making the debt to Wells & Co. ja partnership 
debt; after which there was still ^n excess of eajntal, 
amounting to 129 dollars furnished by the defettdaat, 
for which he had credit upon the first opening - of the 
partnership books. ' 

The entry of stock on the 1st of March, 1804^ was 
-as follows : 

Cash in England, 1,500 O 

One half ship U. States, 1,800 O O 
Seal estate, 1,290 O O 

Manufactory, 1,200 O O 

Merchandise, ' 1,538 14 O /• s* <L 

7,328 14 

Due from stock to L. Wells & Co. of N. Y. 690 O 
To Adam Lynn, 38 14 

It severs that the debt to Wells & Co. was, from this 
period, always considered by both panics as a copart- 
nership debt, and that it was by the advice of the 
plaintiff that the defendant suffered himself to be sued 
for that debt. 

It admits that some goods were brought from the 
hardware store to the jewelry store, but avers goods 
to a large amount were also taken from the latter to 
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the (brmer. store, of which no account was kept. 
It denies that the account exhibited by the plaintiff 
against the jewelry store is correct; and av^-a that if a 
true account had been kept, the balance would have 
been in favour of that store. It avers that it was the 
intention of the defendant, and he believes of the 
plaintiff alto, in the articles of dksoluuon, to include 
the debt due to Wells & Co. under the description of 
*^ all claims and demands on the concern." That it 
was adopted as a social debt by the articles of copart* 
nership, and was placed to the credit of Wells & Co.- 
on the books of the concern, and a partial payment 
made out of <he joint funds. That if this credit had 
not been so given, the defendant would have been a 
creditor of the concern to the amount of 2,429 dollars 
instead of 129. That the plaintiff had paid many of 
the debts due from the jewelry store which were situa* 
ted exactly like that of Wells & 'Co. 

The answer expressly avers that the plaintiff did 
readj examine^ and, as the defendant believes, p<^rfectly 
understand the bond of indemnity before he executed 
iti That it was left with him some- hours before he 
signed it. And it avers also, positively, that the plain- 
tiff's sureties read it and made remarks to the defend- 
ant in the presence of the plaintiff upon the manner in 
which it was drawn. 

It states that the defendant offered the plaintiff two 
propositions as the basis of the dissoludon. One was, 
that a dividend should be made of the debts, the pro- 
fits, and the stock ; and if any difference should arise, 
on settlement, it should be submitted to three mer- ' 
chants. The other was, that the defendant should 
have iht oierchancKse in the jeweliy -store, and the 
debts due 'to that store, as a compensation in lieu of 
the profits of the whole business; that the plaintiff 
should hold the merchandise in the hardware storey and 
the debts due to it, and the profits of the trade, and 
should' pay all debts and contracts . as stated in the 
bond ; the latter of which propositions was accepted 
by the plaintiff. 
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The flMwer detiies that the defieodaiit receWi^ bads 
the jewelry store with the aceesskm of 3,000 dollar* 
worth of merchandiBe, or that the profits were ei]ual to 
3,5Q0 dollars^ It avers that the defendaat betievetf 
ihisy did Qot exceed 1)350 dollars, and were leas than 
Ihose of the hardware store, lliat the profits ol ths 
ship United States were at least 4,000 dollars* Thesa 
the defendant relinquished to obtain indemnity against 
tfie debu of the concern. That the plaintiff refused 
to take an inventory at the time of dissolution^ so that 
an accurate account cannot be tidcen. That the reason 
why he did not sooner claim from the plaintiff die 
amount due to Wells & Co. was, that he was \mAa 
ttai erroneous opinion that he could have no recoutae 
to the plaintiff until he should first have peiA and dia^ 
charged that debt^ 

' The answer d<fil«» any s^^eao^nt between thfl 
plaintiff and defendant to acquit each other of their 
private debts* 

The only testimony in the cause related to the pra^ 
fits of the ship United States ; and the accouilts exhibit- 
ed being true copies from the boolean 

The court below, conceiving that the whole equl^ 
of the bil^ was com{detely denied by the answer^ and 
not supported by the evidence in the cause, dissolved 
the injunction, and, upon final hearing, dismissed the 
tnU; whereupon the plaintiff brought his writ of i^tou 

Swann and Toung9^ for the fMatiff vk ettoty coi^ 
tended, 

1. That Finley was not booaid ae pay |1m del^t dne 
to Wells & Co.; and, 

-2. That Finley was entided to the araonnt staftding 
on the books of the concern to the del^t of the jewelry 
store, it being (as they contended) a debt due to tfai6 
hardware stare^ and that, by the true construction of 
/the articles of dissolution, Finley waa ctttitted to tfai^ 
debts due to that store* 



/ 
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1. In support of the first point it was said that by 
thtt articles of dissolution Finley was bound to indem- 
tiify Ly tin from ^* claims and demands upon the con* 
cern^^ only. That the claim of Wells & Co. was 
against Lypn only for goods originall)r sold to him up* 
on his sole credit, and that although the goods after* 
wards came to the use of the concern, and although 
Finley and Lynn mi|^t agree ^tween thennselves to 
consider 'it as a joint debt, yet that would give Wells 
8r Co. no claim upon the <i$ncern» That the bond was 
given merely to carry into effect the articles of dissolu* 
tion, and will not in equity be extended beyond the 
expressions of those articles. The bond does not al- 
ter the equitable obligations of the parties. 1 FonB, 
106. 188« 1924 S Jtk. ^a* 2 F. Wms. 349. 1 P. 
Wmit. 123. 

3. AldioBgh the articles of dissolution do not'^ex- 
jiressly give Finley the debts due to the hardware store, 
yet it is to be implied from the principle of reciprocity 
«rhich seems intended between the parties, and from 
the circumstance that he was bound to pay all the debts 
of the concern. 1 F^rA* 4f^7* Although the account 
makes the jewelry store debtor to Finley and Lynn, 
ytit it means Finley and Lynn's hardware store, be- 
cattse that ^ore was carried on in the name ofFiniey £sP 
Z.ynn^ the jewelry store in the name of Ltpin enh/m 

Ahhough the plaintiff has not in his bill claimed this 
lialance, yet that is no objection to his recovery. He 
lias prayed for general relief^ and the court will give 
him every thing whith in equity he ought to have. 3 
Atk. 523^ ' 

Although the defendant denies that balance to be 
due, because he says goods, of which no account was 
taken, had been carried from the jewelry to the hard- 
ware store, yet he admits that the goods charged in the 
account were furnished and sent to the jewelry store, 
and his answer is no evidence that goods were carried 
from the jewelry to the hardware store. It is not an 
averment responsive to the bill, and must be proved 
by other evidence than the defendant's answer. 
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FinLBv One witness will authorize a decree against an »» 
Lykk. fi'^cr. 1 Atk. 19. And here was a witness who testis 

fied that both the parties admitted the entries in that 

account to be correct. 

« 

£. y^ Lee and Jones^ contra. 

The whole equity of* the bill consists ia the allega« 
tion that the bond does not agree with the articles of 
dissolution, and w^ obtained by surprise. It contains 
no other ground of complaint. The answer complete^ 
ly denies this equity, and tl^er« is no prodf to support 
iu 

The bond is warranted by the arddes of dissoluttoa 
and the articles of copartnership. I'he ground of 
surprise and mistake is denied absohitely by the an- 
swer. It is a rule in equity that the ground of mis- 
take or surprise must be clearly proved before a court 
of equity will interfere. 1 Vezey^ 317. In this case 
there is a total failure of proof altogether. Nothing 
can be clearer than the liability of the plaintiff. to pay 
the debt of Wells & Co. The articles of copartner- 
ship are .express and pointed to that effect. The ar- 
ticles of dissolution, taken in connection with the articles 
of copartnership, are equally explicit, and the bond 
is unequivocal. 

With regard t6 the account raised against the jewel- 
ry store, it is no more than a memorandum of the 
amount of goods placed there for sale, llie account 
is with the concern. The plaintiff in his bill expresdy 
states it to be so. It is no more than if the company 
had chosen to keep a separate account of the profits 
arising from any particular article of merchandise. 
It is' very common for merchants to open an account 
against fiour, or rum, or tobacco, or wine, or any 
other article in which they have large dealings, yet no 
one ever - thought that such an account created a 
debt. If this account against the jewelry store created 
a debt, it was Finley & Lynn*s debt to Finley &Lynn. 
The jewelry store was Finley & Lynn's store. Ad 
account against the store was, therefore, an account 
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agsmistFinley & Lynn. It was merely Uic right hand 'i»^«y 
made debtor to the left* Lykn. 

Besides, it was ckarly the intention of the parties 
that something should be given to Lynn in lieu of his 
share of the .profits of the trade. If you give him 
the goods in the jewelry store, and still make him debtor 
for the goods, you give him nothing. He might as 
well have bought the goods ebe where. The. plaintiff 
in his bill moAes a merit of having given up to the de- 
fendant the rvhbk jewelry store^ with the accession of 
nearly 3,000 dollars worth of merchandise^ and the 
'ivhok profits of that store to the amount of 2,500 dol- 
lars. This could not possibly have been the case if 
the defendant was to be made debtor for those goods. 
Although a {)erson is not bound in equity by the ad- 
mission of a principle of law, yet he is by the admis- 
sion of a fact; and here is a dear admission of a fact 
as to the understanding and the intention of the par- 
ties at the time of the dissolution. 

March 7* 

MARSHAX.L, Ch* J. delivered the opinion of the 
court as follows, viz.^ 

The plaintiff and defendant had been copartners in 
trade, and had carried on their business in two stores ; 
the one a jewelry store in the name of Lynn, to be con- 
ducted exclusively by him; the other a hardware 
store in the name of Finley & Lynn, to be under 
the joint management of the partners. 

Previous to the commencement of their partnership, 
Lynn had contracted a debt to Lemuel Wells & Co. 
ef New- York, for goods ordered for a jewelry storfe 
carried on by himself, which goods it was mutually 
agreed to transfer to the new concern, and the debt 
to Lemuel Wells & Co.^ should become a debt 
chargeable on the .social fund. 

In Februarj^ 1805, it was agreed to dissolve the co- 
partnership; and articles were entered into to take 

* Judge Johnson was absent* 
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nrdeiMnd upon th* aonccm,* there dbos not appear 
lo be such a^ repngiiaacjr betii^ccn the bond and the 
articles as to induce the court to say that the bond, 
whidi, 80 far as ie shown in this cause, was executed 
without impostlioii, atid with a knowledge of its cod* 
terns, binds the obligors further than they intended to 
be bound. The extrinsic circumstances relied on are 
certmnly entitled to much consideration ; . but they are 
not dKHight suftciettdy decisive and unequivocal in 
their character to justify a court of equity in restraining 
kgri rights acquired utider a solemn contmot. 

Though this is the principal object of the bilLi it 
may be understo^ to contemplate somediing forther. 
It prays for a setdement of aU accounts, and Hor 
genersd relief, 

• 

So fiir as the aecoutus between the pardes are dosed 
by the articles of dissolution^, no reason can be assigned 
for opening them. But if rights, growing out of diose 
articles, require a setdement, the plaintiff is entitled 
to an account. 

By a majority of the court it is conceived diat if 
any profits had arisen on the jewelry stcH«, independent 
oif the goods on hand and of the debts dne to the stdre, 
the plttintiff is entitled to them. It is not paobable dnt 
there are such prpfits ; but it is very possible that there 
lKi»f be. Large sums of money may have been receiv- 
ed, and might either be on hand when the dissolutton 
took place, or have been diverted to various uses* 
If such be the fact, the majority of the court is of 
Opinion that any fair construction of the articles gives 
fhosie ptx^ts to the plaintiff. I'he contract is, that 
Adam l!ymi shall have ^* the goods in the jewelry 
store, and all the debts due to^diat store, as tf compen- 
sation in lieu of the ptt^fits arising from the t»kolt 
kusiritse.^ NoW the profits of the jewelry 8Ikm^« if 
any, tiot equating in debts Or goods, we]:e certainly a 
part of the *^ profits of the whole business,'' ami are, 
consequendy, yielded to the plaintifE 

That this was the deliberate mtendon of the defend- 
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iftt, is avowed in his answer. A propotttioii tot a FtwiAir 
dissolutioa was, he says, made by bins in writiag and ltmw. 
accepted by the plaintiff. That 4;>ropo8itioa is, ^^ that w0m.^m^^ 
die defendant should have the merchandise in tbe 
jeweby store, and the debts dQ$ to that store^ as a 
eompensatioa in lieu of the piofi^ of the whole bust* 
Bess; that the complainant should hold the merchan* 
dise in the hardware store, and the debts due to it, 
and the profits of the treuUm^ 

" Now die profits of the jewelry store are certainly a 
part of the ^ profits of the trade.'' 

The 'plaiotiff also claims a debt said to be^ae from 
Ae jewelry store to the hardware store. 

As «all the debts due to the hardware store, are- 
diviously assigned to Fioley, this debt becomes his 
pg o perty, unless his claim to it is relinquished by the 
t m c k ftating to pay all debts due from th^ conoem* 

The words of diis undertaidng are lo he looked 
for in the condition of his bond. He is to ^ sattsfy 
and pay all debts and contracts due from, or entered 
into i^^, the said copartnership, or either of the said 
coparmers, for or on account of or for the benefit of the ^ 

saU oopartoerdiipii" 

The serms of this supination appear to the court 
to be applicable to claims upon the copartaershipi 
amd not to claims of a part of the company on the other 
part. He is to satisfy and pay aJH debu and contracts 
doe from, or onsered into i;^, the said ^:opartneMhip, 
not to release the claim of one store upon the other.- 
. This is a claim which did not exist upon the copart* 
nership, and which grows ovtef ithe articles of dissolu- 
tion. Those articles assign to the plainti^all the pro- 
fits of the hardware store, as well as die debts due to 
it. They separate what was before united. They 
draw the distinction .between the hardware and the 
jewelry store, and make the debt due to the hardware 
store a part of the profits of that store. 
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ff viAT The residue of the conditicm does not affect did 
quctltcm, and need not be 




It iSf^then^ die opimon of a majority of the court 
that, if there* was re^^y a debt due from die jewefay 
store to the hardware store, Finley is entitled to dat 
debt. 

This is a proper subject for an account 

The plaintiff has probably not applied for this ac^ 
count in the court below, and it does not appear to be 
a principal object of his bilL This court, therefore, 
doubted whether it would be most proper to affirm the 
decree dismissing the bill with the addidon thitt: UshooM 
be without prejudice to any future claim for profits, 
and foi^ the debt due from one store to the other, or to 
open the decree and direct .the account. The latter 
was deemed the more equitable course. The deoee, 
diere£ore, ist^be reversed, and the cause remand* 
ed, with direcdons to take an . account between the. 
two stores, and an account of the profits of the jewefay 
store, if tl^ same shall be required by the plaindfl^ 
 . • ' 

ToBD, J. concprred in the opinion of the court that 
the debt of Weils &f Co* was a debt to be pud by 
Finley, but he differed upon the other part of the. case, 
being of opinion, that the complainant was not entided 
to a relief which by his bill he had made a mmt of 
waiving. 

.. Decree reversed^ and the cause remanded, with di- 
i^ectfons to reinstate the injuncdon, and uke an ac- 
count, &c. . » 



DE BUTTS V. BACON AND OTHERS* 



If IB agent, ERROR to the drcuit court for the district of Co- 
j^moitid^ii of iumbia, in a suit in chancery, brought by Samuel De 
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Butts against James Bacoo and others, the object of ^> Bvtts 
ivhich was to tbredose a mortgage made by Bacen to bacoit. 
De Butts. The condition of the mortgage was, that if ^ jr ^-i_^ 
the defendant. Bacon, should pay to the complainant his principal, 
the interest of eight per cenU upon one thousand dol- g^^^k ^'^r**' 
lars of eight per cent, stock of the United States, loaned the^ money to 
by the complainant to the defendant, and should further his own use, r 
pay to the complainant " tlie said sum of one thousand J^ ^^^ P^' 
4oUars," &c. the deed should be void. ment gives a 

I mortgage to 

secure the re- 

The defendant. Bacon, pleaded the statute of usury, payment of Uie 
alleging that it was a loan of money and not of stock. JSck"*wifh*^ 

percent, inle- 

The facts of the case appeared to be, that the com- f^?' thereon, 
plainant, Samuel De Butts, intending to speculate in a '^^'^' 
voyage with Captain £lias De Butts, authorized the lat* 
ter to sell one diousand dollavs of eight /ler cenU stock 
of the United States, which he did through the agency 
of the defendant. Bacon, who received the money. The 
plan of the voyage not having been {irosecuted, the 
complainant wished to get his stock back again, but 
could not get either the stock or the money from Ba* 
con. It was however finally agreed, that Bacon should 
be considered as answerable for the stock, and should 
give a mortgage to secure, the repayment of the stock, 
and eight /vr cent, interest. 

The court below decided the contract to be usurious, 
and decreed the mortgage h> be void. Which decree, 
this court, after argunftent, by Sxoannj for the appellant^ 
and Toun^Sy for the appellees, ^ 

Affirmed. 



SHEEHY V. MANDEVILLE AND JAMESSON. 



ERROR to the circuit court for the district of Co- A promitaoij 
lumbia, sitting at Alexandria^ ill an action of aewmpsit ^^^^^ ^ 
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SxtftUY brought by Sheeby agauost Joseph MonderSle and R. 
Mandb* ^* Jamesaon. 

VILLS. , 

^""^^^y^^ The deelaratioD consisted of three eoimto. 

and m dU- 
•luurge of an 

open aoeonnt The first couDt was upon a prombsory note at £bIo 
acUcm'*^ ^pon '^"*^*i ^*^ *^ James Sheehy complains of Joseph Mandc*^ 
the open ac ville and Robert Brown Jamesson, lately trading undct 
connt, aitho' ^ g ^ ^^f /^^^^^^ Brown JamesaQn^ of a plea of tre»^ 

the note be not , r i l ^i^ ^ ^t_ 

paid. pass on the case, for that whereas, on the seventeenth 

A »«w^wit djiy of jujy^ in the year of our lord one Aousand , 
againit^^of ^i^t hundred and four, 'the said defendant Josrpk 
two joint ma- Mandevillc, secretly trading with the defendant Ro- 
«iMo?J 'n?te,' bcrt B* J^messon, by way of buying and selling mer- 
it no bar to a chandise, at Alexandria, in die county aforesaid, under 

^*t^\oth **>« ^^^^^ ^^^^ style, and firm of Robert Brown jKm<». 
ttpon the tame SOU; and whereas the said defendants under the said 
"*The -whole "**"**» ^^^ *°^ Style, on the said aeventeenUi day of 
of a.;otit« note July, in the year one thousand eight hundred and four, 
18 not oierged ^t, &c, made their certain note in writing, called a pro- 
agalnit «^^of xussory note, subscribed by them by and under tbe 
^e makeraon name. Style, title and firm of Robert Bk Jamessoa, 
attwnpdt/ bat bearing date the same day and year^ lyad then and tbeie 
^he other-'may delivered the said note to the plaintiff, and by die ssnd 
a^ 'sabs^ueat ^^^^ ^^^» under their firm aforesiud, promise to pay to 
joint action if the said plaiotifF, or to his order, six. hundred and foor 
▼eraUy "*' ^' ^^^^^^ ^^^ nincty-one cents, for value received, negotu^ 
ThM eonrt bk at the bank of Alexandria, by reason whereof^ and 
the court ^^be' ^^ ioTCc of the law in such cases made and provided^ 
low to allow the said defendants became liable to pay to the piaintiif 
the proceed- the said sum of money contained in the said note, ao 
^endedk ^ cording to the tenor and effect of the said note ; and 
being so liable, they, the said defendants, under the 
name jind firm aforesaid, afterwards, to wit, the same 
day and year aforesaid, at Alexandria aforesaid, under- 
took,*' &c. 

The second count was indehitatxis assumpsit for 
goods sold and delivered to the defendants, under the 
name and firm of Robert B* Tamesson, 

The third count was a fuaninm vakbant for the fiame 
goods. 

5 
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^ The defeadamift were duly arrested, bat Jalhesson 
^as discharged by a judge upon entering a commoo 
appearance, ne having been before discharged ' under 
the act of congress tor the relief of insolvent debtors 
wichin the district of ColumtHa; and no further pro* 
ceediags seem to have been had against him. 

The defendwit MandeviUe appeared and filed two 
pkas. 

1st plea* <^ Aod the said defendant, by George 
Youngs, his attorney, comes'and defends the wrong and 
injury, when, be. protesting that the said goods, wares 
and merchandise, in the declsmiticm mentioned, were 
not sold and delivered tothe said Hobert B. Jamessoa 
and this defendant jointly; for pka saith, that die said 
James ought not to have and maintaiji his action afore« 
said against him, because he says, that heretofore, to 
wit, on the seventeenth day of July, 1804, at Alexan- 
dria, the said Robert B» Jamesson, in the declarauon 
named, s^ade his promissory note, payaUe to the said 
James Sheehy or order, sixty days after date, for 604 
dollars and 91 cents, negotiable at the bank of Alexan- 
dria, which said note, so as aforesaid made by the said 
Jamesson, was given by the said Jamesson, to the said 
James Sheehy, o/i^/^y him received^ for and in discharge 
of an account or bilk of the said James Sheehy against 
the said R. B. Jamesson, for sundry goods, wares and 
merchandise, at the special instance and request of the 
said R* B* Jamesson, sold and delivered by the said 
James to the said Robert B* Jamesson. And the 
said defendant Joseph avers, that the smd goods, wares 
and merchandise, mentioned in the plaintiff's declara« 
tion, are the same goods, wares, and merchandise, so 
as aforesaid sold and delivered to the said Robert B. 
Jamesson by the said James Sheehy, and the same for 
which the said R* B. Jamesson gave his aforesaid ne- 
gotiable note, and none other ; and afterwards, to wit, 
on the 8th day of June, 1805, the said James Sheehy 
sued out of the clerk's ofl^e of the circuit court of the 
district of Columbia for the county of Alexandria, his 
writ in an action of debt upon the aforesaid note against 
the said Robert B* Jamesson, and such proceeding^. 
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were had dtei^ioi tlurt at tfie JvXj term of the smd 
court, b the year 1806, a judgment was rendered in 
favour of the said James Sb^hy, against the swi R* B» 
Jamessoa, for the debt and damages mentioned in the 
declaration filed in that action, to be dischai^jed by the 
payment of the said six hundred and four (k>llars and 
ninety-one cents, with interest from the 15th of Sep- 
tember, 1 8(M, till paid, which will at large appear by 
the records of the ssud court now here remaining ui 
the said circuit court of the district of Columtna, for' 
the county of Alexandria, which judgment still remains 
unreversed and in full force; all of which the said de- 
fendant is ready to verify; wherefore he pn^s judg- 
ment whether the said plaintiff his action aforesaid 
ought to have and maintain against him upon the se- 
cond and third counts in the said declaration," &€• • 

2d plea. ^^ And the said defendant, by leave of the 
court," &c* ^^ for further plea saith, that the pkdntiff 
his action aforesaid against him ought not to have and 
maintain, on the ^rst count in his said dedaration, be- 
cause he saith, that heretofore, to wit, on the 8th day 
of June, 1805, the said James Sheehy sued out of the 
clerk's ofGce of the circuit court of the district of Co- 
lumbia, for the county of Alexandria, his writ in sm 
action of debt against the said Robert B, Jamessoa, 
and afterwards, in July, filed his declaration therein 
upon a note of the said Robert B. Jamesson to the 
said James Sheehy, dated the 17th day of July, 1804^ 
payable sixty days after date, for 604 dollars and 91 
cents, for value received, negotiable at the bank of 
Alexandria; and afterwards such proceedings were 
had in the said suit, that at July term, of the said court 
in the year 1806, judgment was rendered therein in 
favour of the said James Sheehy ^gainst the said Robert 
B. Jamesson, for the debt and damages in the said 
declaration mentioned to be discharged by the pa\ment 
of 604 dollars and 91 cents, wi(h interest from the 15th 
of September, 1804, until paid, and also costs of suit; 
all which the said defendant is ready to verify by the 
record and proceedings of the said court," &€• ^' which 
said judgment still remains unreversed and in full 
forte, also to be verified by the record^ &c. And the- 
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said defendant avers that the promissory note in the 
first count in the plaintiff's declaration mentioned and 
described^ is the same note upon which the aforesaid 
judgment ¥raa rendered and obtained^ against the said 
Robett B* Jamesson, as aforesaid, and not other or 
different, and this die sajd defendant is ready to verify; 
whereupon the defendant prays judgment if the said 
plaintiff ought to have and maintain his action afore* 
said against him upon ilaitjirst count in the said decla* 
ration," &c. 

To the first plea the plaintiff demurred, and assigned 
as causes of demurrer, ; 

1. That the plea does not traverse the assumpsit 
laid in the declaration. 

2. It does not expressly confess or deny, that the 
goods were sold and delivered to the said Joseph 
MandeviUe and Robert B* Jamesson; nor that the 
note in the declaration mentioned, was given by the 
aaid honse and firm of Robert B* Jamessoa. 

3« An unsausfied judgment against Robert B« 
Jamesson is no bar to an action upon the same cause 
of action against the other defendant, against whom 
BO judgment has been rendered. 

4i« It does not aver that the judgment against James* 
son has been satisfied* 

5. It does not deny or admit that the defendant, 
MandeviUe, assumed to pay for the goods. 

6« The plea is no answer to the declaration. 

To the second plea die plaintiff also demurred, and 
assigned the same causes of demurrer. ^ 

The judgment of the court below, upon these de- 
murrers, was in favour of the defendant MandeviUe; 
and the plaintiff brought his writ of error. 

Vol. VI. Kk 
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S* J* LtCy ibr the plainuiF in error. 

A debt due from joint partners is joint and sei»eraL 
Each is liable for the whole. Rice v. Shute^ 5 Burr* 
S613. IVaUon^s Law of PartnetBhip^ 238* 3 N. T. 
Term Rep. 5. 14 Vin. Ahr. 607. pL 3. 6 Co. 40. b. 
jhldnuiifs case. 6 Co* 46. a. Higgitufs case. Teh. 
67. S Aik. 5ia Darwent v. Walton. Z N. T. Term 
Rep. 4. 5 East^ 147. Cro. ^ac. 74. A judgment 
against one partner alone does not bind ^e other. It 
is therefore no bar to a suit against diis other parmer. 
The obligation of the note of MandeviUe Sc Jamesson 
b not merged in the judgment against JamesKm. 
MandeviUe cannot say he has been twice vexed for the 
same cause of action. 

A secret partner is liable when discovered. Watson^ 
42. Doug. 371. if the creditor has obtained judg- 
ment against the open partner before the discoveiy of 
the secret partner^ the latter majr be sued upon the ori- 
ginal cause of action. As to him it is not merged in 
the judgment. An unsatisfied execution is no bar to a 
second remedy against another person liable for the 
same debt. '5 Co. 86. b. Cro. Jac. 73. 1 Mod, 
207. 

A promissory note, given for goods, is no bar to aa 
action for the price of the goods founded on the sale. 
In the present case it is not pleaded as an accord and 
satisfaction, and it is in that form only that the defend- 
ant can avail himself of it. It is not satisfaction un- 
less it be paid. 1 Esp. 148. 9 Co* 79. b. 1 Sehv. 
107. 1 Str, 426, 1 Burr. 9. 2 Term Rep. 24. 1 
Sehv. 108, 109. 

Although the plea states that the note was received 
in discharge of the account for goods sold, yet it was 
not a discharge without payment. Cro. Car. 85, 86. 
Brainthwait v. Cornwailis. % Co. 44. b. 45. b. Cro. 
Eliz. 240. Ashbrook v. Snape. 3 East^ 250. Drake v. 
Mtchel. 3 Call, 334. M^Giure v. Gadsby. 1 Cponchy 
181. 1 Esp. Rep^ 3. 5. Stetbnan v. Good^. 6 Term 
Rep. 52. Puckfordy. MaxweiL 
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The judgment (against Jamesson) upon the note & 
DO discharge of Mandeville. 1 he cause of action 
against Jamesson only is merged in the judgment; 
not the joint cause of action against Mandeville & 
Jamesson. The reason why the cau^ of action merges 
in the judgment is, that the party^^ has obtained a 
remedy of a higher nature against bis debtor. But a 
judgment against Jamesson gives no remedy against 
Mandeville. The plaintiiF could not lose his remedy 
upon the note against Mandeville until he had obtained 
another remedy of a higher nature against him* This 
he has not obtained, and, therefore, has not lost his 
remedy upon the note. 

In the former action the declaration does not state it 
to be a JQtra note. If it had, there might perhaps be 
some doubt. But it was sued as the separate note of 
Jamesson. If the note had been in terms joint and 
severalj a judgment against one would not have been a 
bar to a subsequent action upon the note against the 
other. 

Toungs and C Lee^ contra. 

The contracts made by copartners are joints and 
not seteraL It is true that the effect of a judgment 
is several^ that is, the execution may be served on both, 
or either of the defendants; but that does not alter the 
nature of the contracts 

la joint contracts, both are bound, or neither is 
bound. Jf one be discharged, the other is discharged; 
a release to one is a release to both. If the contract 
be destroyed, or vacated, as to one, it is as to the 
other also. When it has once passed into a judgment 
it is es^tinct;' a plaintiff may li he pleases sue only one 
of the copartners, and if the defendant does not plead 
in abatement, the action may be maintained; and if 
the plaintiff obtains a judgment against one he cannot 
have another action upon the same original cause of 
action against the other. This would enable the plain- 
tiff to split and multiply actions at hb pleasure. Upon 
a joint cause of action you cannot have several judg-* 
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SkssvT ments as you can in trespass, although the defendants 
Mawdb- s^^^d plead severally. 

VILLB. 

If a note be given for a precedent debt, you cannot 
have an action on the original cause of action, unless 
you can proVe the note to be lost. 1 Johns. 36. 4 
Esp. Rep. 159. 1 Com. Dig. 143, 144. 4 Bac. Abr. 
48, 49. 2 SM. 609. 2 Atk. 510. 609. 

But the plea sutes that the note was given and re- 
ceived in discharge of the prior debt; and there can 
be no doubt that, by agreement of the parties, a debt 
may be discharged in that way« 

The declaration does not state any reason for not 
having made Mandeville a defendant to the first suitl 
It ought at least to have stated that the [rfaintiff did 
not know that Mandeville was a partner at the tiaie 
of obtaining the judgment against Jamesson. if the 
plaintiff has any remedy, it must be in equity. If 
there can be a remedy at law, it must be upon a very 
special action on the case, setting forth all the circum- 
' Stances. 

If the plaintiff had at first an option to sue for goods 
sold and delivered, or upon the note, he has made his 
election to sue on the note, and having prosecuted that 
suit to judgment, he cannot afterwards sue for ihe 
goods sold and delivered. A man cannot have two 
judgments for the same c^use of. action. If the note 
did not destroy the right of action for goods sold, yet 
a judgment upon that, note does, 

A written instrument cannot be contradicted by parol 
evidence. 1 he note purports to be the separate note 
of Jamesson. I'o show that it was a joint note is 
to contradict the tenor of the instrument* 

If the defendants in a joint action of assumpsit 

sever in their pleas, this does not make it a separate 

, action against each: and if the pbintiff does not show 

a joint cause of action against both, he cannot recover 

Ugaifist either. Inhere could be bo doubi that itwould 
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be a good plea for Jamesson to say that the plain- 
tiiF had already recovered a judgmeni against him 
upon the same cause of action, which judgcnent was 
still in force. And a plea that would discharge James- 
son would discharge Mandeville also, because the plain- 
tiflp having declared upon a Joint cause of action 
muse prove it as laid ; and if he had no cause of action 
against Jamesson^ as well as against Mandeville, he had 
no joint cause of action as laid in his declaration. 

Jones^ in reply. 

A judgment against one severally, upon a joint 
cause of action is na bar to a subsequent action against 
the others, upon the same cause of action. 

«A note given by one^ for a precedent debt due by 
two^ is nudum pactum. 

A note cannot be a satisfaction of a precedent debt, 
unless payment be actually made of the note. 2 Cro. 152. 
5 Co. 119. WhtlpdaHs case- 14 Vin. 607. 6 Ci. 40-b. 
Cro. Jac. 74. 12 Mod. 538. 5 Mod. 136* Cro. 
Car. 85, 86. 1 Esp. Rep. 3. 5. 3 Eastj 256. 

Judgment may be severed when the parties f^ead 
severally. Co. Litt. 127. b. Lutw. 9. 5 Com. Dig. 8. 
tit. Pleader, B. 9, 10. 11 Co. 5. HayderHs case. 1 Wtls. 
89. 1 Burr. 357. 

Jamesson is no party to this suit. Although arrested, 
he has never appeared, and the suit as against him has 
been abandoned. The court can give judgment against 
Mandeville only. 

The plea amounts to the general issue, and therefore 
is baduppn demurrer. Cro. Etiz. 201. 5 Mod. 314* 

March 14. 

Marshall, Ch. J. delivered the opinion of the 
court as ioUoWs, viz. 

T he plaintiff sodd certain goods to Robert B« Jamed» 
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son, a merdiant of Akxandria, and took bis note §ot 
the amount, which he put in suit, and prosecuted to a 
judgment. Afterwards, supposing the other defendant 
Mandeville to be a secret partner, he instituted a suit 
against Mandeville and Jamesson. The declaration 
contains three counts, The first is on the note, and 
charges it to have been made by the defendants under 
the name, firm and style of Robert B. Jamesson. The 
2d and iid counts are for goods, wares and merchandise 
sold and delivered to the defendants, trading under the 
firm of Robert B, Jamesson. 

The defendant Mandeville ((leads two pleas in bar. 
The first goes to the whole declaration^ and the second 
applies only, to the first count. 

The first commences with a protestation that the 
goods, &c. in the declaration mentioned were not add 
to the defendants jointly, and then pleads in bar the 
promissory note which is averred to have been given 
and received for, and in discharge of, an account for sun* 
dry goods, wares and merchai^ise sold and delivered 
to the said Jamesson, and that the goods in the declars^ 
Uon mentioned are the same which were sold and de* 
livered to the said Jamesson, and for which the said 
note was given. The plea also avers, that a suit was 
instituted and judgment obtained on the note, and con- 
cludes in bar. 

The second plea pleads the judgment in bar of the 
action. 

To the first plea the plaintiff demurs specially, and 

assigns for cause of demurrer, ^ 

1. That the defendant does not traverse the assump* 
sit laid in the declaration. ^ 

2. That he does not expressly confess or deny that 
the goods, &c. were sold and delivered to the defend- 
ants, trading under the firm of R. B. Jamesson, or that 
the note was given by the said firm* 

5 
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3. Because an unsatisfied judgment against James- Shvbby 
son is no bar to an action against Mandeville. Mxirvt* 



YILLB. 



4. It it not averred that the judgment has been 
satisfied. 

5. The de&ndant does not deny or admit that he . 
assumed to pay for the goods, &c. in the declaration 
mentioned. 

6* Because the plea is no answer to the declaration, 
or any count thereof, and is informal. 

The defendant joins in demurrer. 

' To the second plea the plaintiff also demurs spe- 
cially, and assigns, for cause of demurrer, the same, in 
substance, which had been assigned to the first plea, 
and the defendant joins in the demurrer to this plea 
liicewise. 

The other defendant, Jamesson, has put in no plea, 
nor are there any proceedings against him subsequent 
to the declaration. 

Aldiough the first fdea is not expressly limited te 
the 2d and 3d counts, yet it would seem, from its 
terms, to be intended to apply to them alone. It sets 
up a bar to an action on an assumpsit for goods, wares, 
and merchandise sold and delivered, and no such a$* 
sumpsit is laid tp the first count. 

^f, however, it be considered as pleaded to the first 
eount, it is clearly ill on demurrer. For it does not 
deny or avoid the joint assumpsit laid in that count. 

It remains to inquire whether this plea contains a 
sufficient bar to the 2d and 3d counts. 

The plea is, that the note was given and received f or ^ 
and in discharge gS^ an account or bill for goods,^ wares 
and merchandise sold and delivered by the plaintiff to 
Robert B. Jamesson, which are the same goods, &c. 
that are mentioned in the plaintiff's declaration. 
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That a note, without a special contract, would notf 
of itseii^ disch^urge the original cause of action, is not 
denied. But it is insisted that if, by express agree- 
ment, the note is received as payment, it satisfies the 
original contract, and the party receiving it must take 
his relnedy on it. 

This principle appears to be well settled. The note 
of one of the parties or of a third person may, by agree* 
ment, be received in payment. The doctrine of ntf- 
dum pactum do6s not apply to such a case ; for a man 
-may, if such be his will, discharge his debtor without 
any consideration. But, if it did apply, there may be 
inducements to take a note from one partner liquidating 
and evidencing a claim on a firm which might be a suf- 
ficient consideration for discharging the firm. Since, 
then, the plaintiff has not taken issue on the averment 
that the note was given and received in discharge of 
the account, but has demurred to the plea, that fact is 
admitted ; and, being admitted, it bars the action for 
the goods* 

The special causes of demurrer which are assigned 
do not, in any manner, affect the case. Whether the 
promise was made by Mandeville, or not, ceases to be 
material, if a note has been received in discharge of 
that promise, and the payment of the note need not be 
averred, since its non-payment cannot iievive the ex- 
tinguished assumpsit* , 

The next subject of consideration's the second plea^ 
which applies simply to the first count. 

That count is on a note charged to have been made 
by Mandeville and Jamesson, trading under the firm 
of Robert B. Jamesson. This, not being denied, must 
be taken as true. 

The plea is, that a judgment was rendered on this- 
note against Robert B. Jamesson. 
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Were it admitted that this judgment bars an action 
against Robert B. Jamesson, the inquiry still remains, 
if Mandeville was originally bound ; if a suit could 
be originally maintained against him; is the note, as 
to him, also noerged in the judgment? 

Had the action, in which judgment was obtained 
against Jamesson, been brought against the firm, the 
whole note would most probably have merged in that 
judgment. But that action was not brought against 
the firm. It was brought against Robert Brown 
Jamesson singly, and whatever other objections may 
be made to any subsequent proceedings on the same 
note, it cannot be correctly said that it is carried into 
judgment as respects Mandeville. K it were, the 
judgment ought in some manner to bind hipn, which 
most certainly it does not. The doctrine of merger 
(even admitting that a judgment against one of seve- 
ral joint obligors would terminate the whole obligation, 
so that a distinct action could not afterwards be main- 
tained against the others, which is not admitted) can 
be applied only to a case in which the original declara- 
tion was on a joint covenant, not to a case in which 
the declaration in the first suit was on a sole contract. 

In point of real justice there can be no reason why 
an unsatisfied judgment against Jamesson should bar 
a claim upon Mandeville ; and it appears to the court 
that this claim is not barred by any technical rule of 
law, since the proceedings in the first action were in- 
stituted upon the a^^um/^^/V of Jamesson individually. 

It is not necessary to decide whether this action 
could have been maintained against Mandeville singly 
with an averment that the note was made by Man- 
deville and Jamesson. The declaration being against 
both partners, that question does not arise. The 
declaration is clearly good in itself, and the plaintiff 
may recover under it, unless he be barred by a suf- 
ficient plea* 

Admitting, for the present, that a previous judg- 
Vol. VI. L I 
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ment against Jamesson would be a sufficient bar, as 
to him, had Jamesson and MandcviBe joined in the 
same pka, it would have presented an inquiry of some 
intricacy, how far the bene^ of that bar could be ex* 
tended to MandeviUe, 

But they have not joined in the same plea. They 
have severed ; and as the whole note is not merged 
in a judgment o(>tained against JameAon, on his in- 
dividual assumpsit^ the court is not of opinion that 
Mat)deviile has so pleaded this matter » to bar the 
liction. 

In this plea it was necessary to negative the aver- 
ment of the declaration, that the note was madf by 
MandeviUt as well as Jamesson, or to show that the 
judgment was satisfied* Thd defendant has not done 
an. He .has only stated a^rmatively new matter in 
bar of the action, which new matter, as stated, does 
not furnish a sufficient bar. It is not certain that this 
plea woiM have been good on a general <iemurper, 
but on a special demurrer it is clearly iU. 

The judgment, therefore, is to be reversed, and, is 
no other plea is pleaded^ judgment must be rendered, 
on the first count, in favour of the plaintiff. 

The judgment of the court was as follows: This 
cause came on to be heard on the transcript of the 
record, and was argued by counsel; on consideration 
whereof the court is of opinion^ that there is error in the 
judgment of the circuit court in overruling the demur* 
rer to the first plea, so f;ir as the same is pleaded in 
bar of the first count in the declaration, and that there 
is error in overruling the demurrer to the second 
plea; whtreiore it is considered by this court, that the 
judgment of the circuit court be reversed and annul- 
led, and that the cause be remanded to the circuit 
court, with directions to sustain the demurrer to the 
first plea so far as the same is pleaded in bar of the 
first count, in the plaintiff ^s declaration, and also to 
^ f Visuin the deouirrer to the second plea, and to render 



judgtne&t in livour of the plaintiff on nts said first 
count, and to award a writ of inquiry of damages*^ 

a 

* After the opinioo was given, C. Lee moved for a direction to the 
ttourt below to allow a plea of tion tusumpsit. The court said they had 
tiev«r given directionc respecting amendmentt, but had left that ques- 
tion to the court below. This court cannot now undertake to say 
whether the court below would be justified in granting leave to ameud^ 




SKILLERN'S EXECUTORS v. MAY'S 
EXECUTORS. 



THIS was a case certified froth the circuit coiitt itutabtac^ 
for the district of Kentucky, the judges of that court to question the 
being divided in opinion. 'Sr'^^drciih 

court aft«r th« 

The former decree of the court beloM^ had been «««>8e |>a» *>««"» 
reversed in this court, and the cause ** remanded for ^llndat^ 
fiirtber proceedings to be had therein, in ordei" that an 
equal and just partition of the 2,500 acres of land, 
mentioned in the assignment of the 6th of March, 
1785, be made between the legal representatives of 
the said George Skillern and the said John May/' 

The cause being before the court bellow upon the 
mandate^ the question occurred which is stated in th« 
following certificate, viz; *^ In this case a final de* 
cree had been pronounced, and by writ of error re- 
moved to the supreme court, who reversed the decree, 
and after the cause was sent back to this court it was 
discovered to be a cause not within the jurisdiction of 
the court; but a question arose whether it can now 
be dismissed for want of jurisdiction, after the su- 
preme court had acted thereon. The opinion of the 
judges of this court being opposed on this question. It 
is ordered ^^ that the same be adjourned to^he supreme 
court for their decision," &c. 

This C0t/ft, after consideration, directed the following 
opinion to be certified to the court below, viz* 
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SKiLi.ttRv's «* It appearing that the merits of this cause had 
^^^y been finally decided in this court, and that its mandate 
May's Bx'rs. required only the execution of its decree, it is the 
^ opinion of this court that the circuit court is bound to 
carry that decree into execution, although the juris- 
diction of that court be not alleged in the pleadings." 



THE CHESAPEAKE INSURANCE COMPANY 

V, STARK. 



The «gcnt ERROR to the Circuit court of the district of Ma- 

who nuikestti-- ... . r i* p * 

Minince for his ryland, m an action of covenant upon a policy of insa* 
principal, has |.j|nce upou goods on board the ship Minerva, from 
bandott'^with- Philadelphia to Laguira, and back to Philadelphia. 

out a formal 

ney!*^ o attor- j^^ cause was tried upon the issue of non inf regit 
The iDform- coTiventionem^ and the jury found a special verdict, 
S^el'oa't »tatog *e foUowing facts : 

uiiim[K>rtaDt9 

^^drnmln?*' ^uthe 5th of March, 180r, Christian Dannenberg-^ 
be unexcep. as agent of the plaintiiF, who was a citizen of Pennsyi- 

'*ro *ert' verts ^^^^^^ shipped for Laguira, on account, and at the sole 
immediatelj in risk, of the plaintiff, Sundry goods, being American 
the underwri- property, and regularly documented as such, to the va- 
deed is^not es^ lue of 8,700 dollars and upwards, on board the sfiip 
aentiai to the Minerva, and consigned them to William Parker, su- 
right of either pg^cargo on board. On the 12th of March she sailed 
If the abandon- with the goods from Philadelphia for Laguira. 

ment be legal, 

it puts the 1^1 

underwriteri On the 21st of March, Charles G. Boerstkr^ for the 
the^^la^ceof the pl^^^^'^f effected an insurance with the Chesapeake In* 
assured, and surance Company, who are citizens of the state of 
the as^sTred be- Maryland, upon the goods, to the amount of 8,700 dol- 
comes' the a- lars, by the policy mentioned in the declaration, which 
gent of the ^as cxecutcd Under the common seal of the company* 

underwriters.. - * ^ 

A special ver- 
dict la defective On the outward voyage she was captured by a British 

find*^ 'whether privateer, and carried into Curraf oa. On thfe 29th of 
the ahuNdun- April, 1807, the captain made a protest. On the Idth 
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of June, 1807, the ship and go6dft being still in pos- Che8.1n. Co. 
session of the captors atCurra^oa, and there detained stark. 
by them, the said Charles G. Boerstler, ^^ for the v*^v^^ 
plaintiff'^^ abandoned to the Chesapeake Insurance mentwasiiirea- 
Company, the goods shipped by Dannenberg for the whatisr^on- 
plaintiff, by a letter to the president and directors able time of a- 
of the Chesapeake Insurance Company, the defend- ^^"ifertS^^^^^ 
ants, in the words and figures following: poandedof&ct 

and lav, -which 
must be found 

^* Baltimore, June 13, 1807* by a iury un- 

^ der the direc- 

^ President and Directors of the 1 courts 



1} 



Chesapeake Insurance Company 

** Gentlemen, 

" Having this morning received a letter from Mr. C. 
Dannenberg, of Philadelphia, the agent for Mr. John 
Philip Stark, of Hanover, ordering me to abandon the 
goods shipped by him, for Mr. Stark's account, on 
board the American ship Minerva, Captain Newcomb, 
carried into, and detained at Curra^oa^ on her voyage 
from Philadelphia to Laguira, whereby the object of 
the expedition is totally frustrated and destroyed ; I 
herewith abandon to you the whole of Mr. Stark's 
interest in the cargo of the Minerva, which you have 
ur e d in your office. 

** I have the honour to be, gentlemep, your most 

** obedient servant, 

*' Charles G. Boerstler:^ 

Which abandonment the defendants then refused to 
accept. 

W. Parker, the supercargo, addressed a memorial to 
the governor of Curra^oa, on the 19th of June, 1810, 
in which he complains of the detention as being of the 
iilost ruinous consequences to the owners. 

On the 25th of July, 1807, the vessel and cargo be- 
ing still detained at Currafoa, in the possession of the 
captors, Parker entered into an agreement with I. F. 
Burke, the owner of the privateer, by which a certain 
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0«bi._In.Co. part of the goods, should be appnused and the piite 
paid by Parker, to be repaid by Burke in case die ^oods 
should not be adjudged good prize; and that a certsdn 
other part should be kept by Burke, upon his engaging 
to pay the value thereot in the like case* In conse* 
quence of which agreement the vessel was liben^ed, 
and proceeded to Laguira, where the goods were sold^ 
and produced about 5,900 dolbrs* 

Parker employed an agent to attend the trial at 
Tortola, and to claim the goods for the plaindfF; but a 
trial v\ as never had, nor any proceedings institttted for 
the purpose of obtaining an adjudication* 

On the 22d of August, 1807, Dannenberg, as agent 
of the plaintiff, executed a deed to the Chesapeake ki- 
suraofce Company, transferring to them all his right 
and title to the goods, as attorney of the plaioiifl^ 
which deed they refused to receive* 

Winder and Martin^ for the plaintiffs in error, con^ 

tended, 

1. That the contract by Parker with Burke was 
either the personal contract of Parker, or the cuotract 
ot Siark; and was the cause of the loss* 

2. That there was no sufficient abandonment. Dan- 
iv:;nberg was the agent of the plaintiff to make the 
shipment, but he had no power to abandon-, nor to 
transfer to ihe defendants the rigbts of the plaintiffs 
Much less could Boerstlery the friead of Dannenberg* 
If the vessel and cargo had returned after the aban* 
donmcnt, there was nothing to prevent Stark from 
xlaiming. The deed of cession ought to have been 
under the plaintiff's seal, or a power of attorney, under- 
seal, should be produced* 

3* The abandonment was not in due time* 

Harper^ contra. 

If the authority of Dannenberg to abandon does not 
3 



\ 
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appear in the special verdict, nor the time when he Chei.1n.Co. 
received notice of the loss, this court will aiward a ve^ stark, 
nire facias de novo^ because the jury have found the 
evidence of the authority and time, but not the foct of 
authority, nor the reasonableness of the time. 

In a mercantile transaction no instrument under 
seal is necessary. The letter is found which states the 
fact of abandonment, apd the jury find the agency of 
Dannenberg. The letter states the authority of Boerst- 
ler, and the jury have found his authority. This 
throws the burden of proof on the other side. The 
deed of cession from Dannenberg states that he acts 
for Stark, and as his attorney. The jury find that it 
was done by Dannenberg for Stark. It was not ne« 
cessary that the deed should have been executed in the 
name of Stark. It is as well if it be signed by Dan* 
nenberg, as his agent or attorney. 

After the abandonment Parker became the agent of 
the underwriters, who were then the owners. It is a 
general principle that all acts . done bona fide for the 
best interest of all concerned, are the acts of the un» 
derwriters, after a rightful abandonment. The assured 
cannot then revoke ; nor can the underwriters throw 
back the property, without the consent of the assured. 

Martin^ in reply* 

The question is, whether the assured can elec$ by 
attorney to abandon. Parker could not be considered 
as the agent of the underwriters, in doing an act 
which could not benefit them. 

The plea of non infregit was decided, before the sta-> 
tute. of jeofails^ to be an informal^ but not an immaterial 
plea. 1 Stdf 1 83. 1 Lev. 290. It would have been 
bad upon special demurrer, but it is aided by the ver- 
dict. No other form of pleading has ever been usedl 
in Maryland, Upon a sealed policy. 
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Chbi. Iw. Co. , March 14. 

▼. • 

Marshall, Ch, J. delivered the opinion of the 
court as follows: 

On the principal question in this case the court can 
entertain no doubt* On the capture of the Minerva, 
the right to abandon was complete, and this right was 
•xercised during her detention. 

The objections to the form of the abandonment are 
not deemed substantial* The agent who made the 
insurance might certainly be credited, tmd, in transac- 
tions of this kind, always is credited, when he declares 
that, by the order of his principal, he abandons to the 
underwriters. In this case, the jury find that the 
abandonment was made for the plaintiff; and this find- 
ing establishes that fact* 

The informality of the deed of cession is thought 
unimportant, because, if the abandonment was unex- 
ceptionable, the property vested immediately in the 
underwriters, and the deed was not essential to the 
right of either party. Had it been demanded and re- 
fused, that cii^cumstance might have altered the law of 
the case* 

If the abandonment was legal, it put the underwri- 
ters completely in the place of the assured, and Parker 
became their agent. When he contracts on behalf of 
the owners of the goods, he contracts on behalf of 
the underwriters, who have become owners, not on 
behalf of Stark, who has ceased to be one* His act 
is no longer the act of Stark, and is not to be consi- 
dered as an interference, on his part, which may affect 
the abandonment. If any particular instructions had 
been given on this subject, if any act of ownership 
had been exerted by Stark himself, such conduct 
might be construed into a relinquishment of an aban- 
donment which had not been accepted ; but as nothing 
of the kind exists, the act of the supercargo is to be 
considered as the act of the persons interested, who* 
ever they may be. 
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The only point which presents any difficulty in Chki. In Co., 
the opinion of the court, is the obiection' foundtd on ^ ^* 

- • •' OTA a V g 

the omission, in the verdict, ^o find that the abandon- 
ment was made in reasonable time. 

The law is settled that an abandonment, to be 
effectual, must be made in reasonable time ; but what 
time is reasonable is ^ question compounded of fact 
and law, which has not yet been reduced to such cer- 
tainty as to enable the court to pronounce upon it, 
without the aid of a jury. Certainly the dela> may be 
so great as to enable every man to declare, without 
hesitation, that it is unreasonable, or the abandonment 
may be so immediate, that all will admit it to have 
been made in reasonable time : but there may be such 
a medium' between these extremes, as to render it 
doubtful whether the delay has been reasonable or 
otherwise. If it was a mere question of law which 
the* court might dec ide, then the law would dett rmine, 
to a day or an hour, on the time left for deliberation, 
after receiving notice of the loss. But the law has 
not so determined, and it therefore remains a question 
compounded of fact and law, which must be found by 
a jury imder the direction of the court. 

In this case the jury have found an abandonment, 
but have not found whether it was made in due time 
or otherwise. The fact is, therefore, found defective- 
ly ; and for that reason a venire facias de novo must be 
awarded. 

It may not be amiss to remark tfiat the judicial 
ofiinions which we generally find in the books, on 
these subjects, are usually given by way of instructioii 
to the jury, or on a motion for a new trial, not on 
special verdicts. The distinction between the cases 
deserves consideration. 

Judgment reversed, and the cause remanded, with 
direction to award a venire facias de nwo. 
Vol vl Mm 
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LiVINGlTON 

▼. 

aiAB. IH. Co. L,yij^Q3TON AND GILCHRIST v. THE MARY- 



LAND INSURANCE COMPANY. 



If the interest ERROR to the Circuit court for the district of Ma- 
of one joint |^Jand, in an action of covenant upon a policy {of in- 

ownerofactp- ^' , ^ ,.«^ jij 

go be inrared, surance against capture only) upon goods laden on 
and if that io- board the ship Herkimer from Guyaquil^ or her last 
toiT^'t b"1iio port of discharge in South America, t6 New-York; 
breaeh of the ijje goods Were warranted to be American property, 

ZSu5?y ^ " P^^9f ^f ^^'^^ ^^ *^ required in the IMted SUO^ 
the other joint pnlyJ*^ 1 he ship and cargo were captured by a BritiA 
TnT^Ktt U^^t ^^^? °f ^^*'» *^^ condemned at Halifax as pois&e. 

iosared, be a 

WUgerent^ The defence set up by the underwriters was, 

are not under- 

itood to war- j. That one Baruro^ a Spanish subject, was interest- 
whole «lrgo is cd in the cargo, and that Bafuro being a suligect of 
nentraU but one of the belligereuts, the warranty of Neutrality was 

that the inte- r_y£- i.^ 
real iruured u »or*euea. 

neutral' 

The «ff«ct ^ * 2. That certain Spanish papers were found on board 

iWBrepresenui- , rrr ^t» i-i 

tionoreonceai- Stating the cargo to be the property of Bamnx, and al- 
ment, «P°**^^* though Barufo might not be interested in the cargo, 
pends'iipon its yet these papers, not being necessary, according to the 
rnatericiity to usual course of the trade, were the cause of Che coo- 
musT'be^deci- drm nation, and as this cause proceeded from the act 
ded.b7 a jury of the insured, the underwriters were not liable. 

under the di> 
rection of a 

cootu 3. That although the interest of thifc plaintiiTs Living- 

/P*it"B^^ ^° fi^on & Gilchrist, was neutraL yet the concealment of 

abandon may . ; . • . "S .. 

be kept in aus- the interest or Baruro vitiated the policy. 

peuse by nm- 

If foreign laws ^' That the abandonment was not made in due dflKf 

aod regula- 

iiig°*trl[de***be *^^ these objections the plaintifis answered, 

not proved to 

J^ViaugMpiih. ^- That Baruro was not part owner of the goods ; 
lie efiiotB, they he had Only a contingent interest in the profits of the 
hfparoT^''^ voyage. That the subject insured was only the iw^e- 

tfa reaseltake 
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rest ufihe fikantiffk^ which was stricdy neutral pro- Liviwo«ti)» 
perty* Mar. In. Co* 

2*. That the 3panjsjv papers were necessary to cany on board pa- 
oa-'the voyace insured, according to the nature ^nd p*" "^^^^ Y^ 
eourse of the' trade. of oaptore, and 

if it be not the 

.3; That th# interest of Baruro was not sudi as they ^^l^tradrS 
were bound.to disclose. "ored tp take 

such - papen» 
• , . ' the non-di8cIo« 

XJpQn the trial of the issue of non tnfregU convene sure of the fHet 
iimnenks the, jury found a special verdict ; and a bill of J*^,^ ^^^ 
,9l(c<^ptions was taken by the plaintiffs in error to board win va* 
file instruction of the court to the jury, that parol ••te the poU*y, 
ej^idl^ce was no^ competent to prove, ^^ that according 
IQ th« uniform and long standing laws of Spain, relative 
to the trade of her colonies in America, and especially 
of Peru, tip goods could, at and about tiie time of the 
q^a^iig the policy in the declaration mentioned, be 
tq^rted into^ or exported from, the colony of Peru^ 
froiDf or to any other than a Spanish port in £urope, 
ok in any other than a Spanish bottom, without a sp^ 
aial liciensQ from the King of Spain for that purpose* 
^md thf^t such licenses, at and about the said time, 
vrer^ never granfed, with respect to the said colony of 
!Pefijr^ to any but Spanish subjects ; and that, accord- 
ing to the constant course and usage of the trade, to 
stud frotn that colony, under such licenses, it was usual 
and necessary for the property, to appear, in the said 
colony, and at its departure therefrom, as the proper- 
ty of a Spanish subject, and of the person holding 
the license, to be accompanied by such Spanish pa- 
pers as were necessary to give it that appearance, 
9mA to be cleared out as such from the port of de« 
p^irture in Peru; such licenses, not being avowedly 
transferable; although by observing the abovemcn-' 
tioned formalities and precautions, American property, 
at aad about the said time, might be, and sometimes 
was, imported into, and exported from, the said colo- 
ny by American citizens, by virtue, and under the 
protection, of such licenses.'* 

The order for insurance, which was supposed to 
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• 

LiviNOBTov amount to a representation, that the whole cargo was 
Mar. In. Co. neutral property, was contained in a letter from the plain* 
tiff Gilchrist to Webster & Co. at Baltimore, in which he 
Bays^ ** on the recommendation of Messrs* Church 8c 
Demmill, I take the liberty of requesting you to effect 
insurance in your city on the cai^ of the ship Hei^ 
kimer. Church, master, from Guyaquil, or her last 
port of departure in South America, to New-Torky 
against loss by capture only, warranted American pnv 
perty, and free from all loss on account of seizure, 
for illicit or prohibited trade. The owners ate sdready 
insured against the dangers of the seas, ami aU other 
risks except that of capture. You will pleaae to in- 
sure to the amount of fifty thousand doMars id valued 
policies. You have already had a description of the 
ship from Messrs* Church & DemmiU, the ag^ts of 
Mr. Jackson, who is the owner, and which I presume 
is correct. By a letter received from Mn James 
Baxter, the supercargo, dated at Lima, the 23d of 
September, 1805, he did not expect the Herkimer 
would sail from Guyaquil until the last of February. 
I think proper to mention, that the instft-ande will be 
on account of Mr. Brockholst Livingst€ii> and myself* 
Mr. Baxter and Mr. Griswold are also concerned^ 
but the first gentleman thinks there is so little danger 
of capture, that in his ktter from Lifria, he expressly 
directs no insurance to be made for him against this 
risk, and Mr. Griswold'is not here to consult. Badk 
these gentlemen, as well as those for whom you are 

desired to make insursmce are native Americans.'' 

The description of the ship, as given by Church & 
Demmilt, and referred to in the above letter, was as 
follows t ^ She is a fine ship of about 40O tons bur-^ 
den, about three years old, sheathed and coppered tx^ 

'the bends; built in the state of New-^York, and her 
owner a native American citizen. She sailed froSA 

V Boston on the 12th day 6f May last, bound for Lima^ 
with liberty to go to one other port in South America, 
hot west of Guyaquil and frpm thence to New«>York* 

^^ She has permission to trade there*". 
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Oh aie 5th of Junc^ 1806, the plaitftiff Gilchrist, hiYixotniK 
wrote to Webatcr & Co. at Baltimore, informing them mah. !«. Co. 
of the capture of the vessel, and that the plaintiffs had 
sent an agent to Halifax to act in behalf of the con- 
cerned, and desiring that this information should be 
cofnmunkated to the underwriters, and assurances 
tha^ the plaintiffs should act throughout with due re- 
gard to their respective interests* He then says, ^^ I 
steuld like them to approbate the owners in taking 
every measure they may judge best for our mutual 
interest, without prejudice to our right* I ought like- 
wise to mention that one of the owners has also gone 
in her, so the underwriters will observe every measure 
cidculated to protect their and our interest has been 
speedily pursued." This letter was laid before the 
underwriters, who returned it with their answer endoiv 
sed thereon '^ read and approved^^ 

On tfie22d of August, 1806', after the condemna^ 
tion in the court of vice-admiralty, the plaintiffs aban- 
doned to the underwriterstf 

' ' ' ' . . . ' 

' The cause was argued at great length by Harper^ 

i<x the plaintiffs in error, and by Winder^ Key and Mar^ 
On, for the defendants^ but their arguments were prin- 
cipally upun points not decided by the court. ' 

March 16« 

Marshall, Ch. J* delivered the opinion of the 
court as follows : 

In this case several questions have occurred^ on 
which the court has not yet formed an opinion. The 
application of rules and principles^ which have been 
framed for an action on the case^ to an action of cove- 
nant, is an operation of some difficulty. The court 
has not decided with precision, on the extent of the 
plea, that the defendant has not broken his covenant, 
nor on the testimony which may be admitted under 
that plea. Some difficulty, also, arises from the cir- 
cumstances, that the parties have gone to trial under 
the expectation that the whole merits of the case were 
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iliviirGiTON open, under *the issue which was joined, aadtfisfc such 
Mar.'iv.Co expectation was aadiorized by the ioTariable usage of 
the courts of Maryland, and of the ctrcutt oourt sit- 
ting in that state* 

Upon the inspection of the special verdict in this 
case, it is supposed that, however these points n^ay be 
decided, a venire facias de novo would probaUy be 
awarded; and, as the delay of aterm would be a gnat 
inconvenience to the parties, it is deemed advisable to 
award it now* 

There are, however, some points, which have/ been 
argued at great length, on which an opinion haft been 
formed, which will now be ddivered* 

It is essential, in this form of action especially, to 
distinguish accurately between the warranty contuoed 
in the poHcy, and those extrinsic drcumstaaces, auch 
as misrepresentation or concealment, which have! bete 
deemed sufficient to discharge the underwriteis* Al« 
though the effect of a breach of a warranty, and of a 
material misrepresentation may be the sane on a po* 
licy, yet they cannot be confounded together, iai'decH 
ding on pleadings or on a special verdict*. 

The warranty, in this case, is in these words; ^* war- 
ranted, by the assured, to be American property, proof 
of which to be required in the United States onty*'' 

The interest insured is admitted . to be American 
property, in the strictest sense of the term ; but it is 
contended, that Baruro, a Spanish subject, had an in* 
terest in the cargo, which falsifies the warranty. 

Whether Baruro could be considered as having aa 
interest in the cargo, or not, is a question of some ii^ 
tricacy, which the court has not decided; and which^ if 
determined in the one way or the other, would not a& 
feet the warranty; because, the assured are not under- 
stood to warrant that the whole cargo is neutral, imt 
diat the interest insured is neutraL 
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if i3» aanired represented the whdie cargo to be ^^"^^^ot-rchi 
neutrai, when it was not, or if they concealed the inter- Mar. 1h. Co. 
est of a belligerent, when it ought to have been disclo* 
sed, which facts this court neither affirm nor deny, the 
effect of the misrepresentation or concealment on the 
poHcy, depends on its materiality to the risk, fl^^^ 
mast beyfUeided by a jury under the direction of a 
court. In this case, it has not been decided. Con- 
sequently, were it even to be admitted that, under 
the peculiar circumstances of this case, these facts might 
be taken into consideration, without being specifiUy 
pleaded, a venire facias de novo would be necessary^. 
in order to ascertain their materiality. 

So, too, with respect to the Spanish papers found 
on board. 

It is said that the verdict finds their materiality, by 
finding that the fair premium on American property 
disguised as Spanish, on the voya]g;e insured, was 
twenty»five percent* whereas the premium, in this case^ 
iras only ten per cent* 

Bot, it does not appear to the court that this pro* 
perty was> by these papers, disguised as Spanish. It 
is found to have been the constant course of the tra(|e 
to have them on board, and, consequently, they catmot 
be understood to disguise the property as Spanish, 
when there are other papers which prove it to be 
American. 

It is, too, as yet, undeeided, that this matter could be 
given in evidence, on this issue. 

Although this verdict, and these pleadings, do not 
present the merits of the cause in such form as to ena« 
ble the court to decide them, there are some insulated 
points, from which the cause may be relieved. 

The reference to the letter of Church and Demmill, 
w*iich was made by the assured, in their letter of the 
26th of March, to Alexander Webster & Co»» hat 
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t^itrzKosTON beeo treated both aa a repreaentatHKi, and as a ^R^tfratt- 
;MAa. In. Co. ^9 ii^hich is falsified kxy ihe seatence of condemaattoa. 

There is no colour for this opinion* 

Most clearly it is not a warranty, for it is not iatiti- 
duced into the policy; and if it were a rcpreseniatioB, 
it only goes to the actual state of the ship^ at the tiBM^ 
not to her fature conduct. 

But it is not even a representation. Marshall, 336. 
is full and clear on thb poinu 

The letter of the assured, of the 5th of June, is 
understood to ask the permission of the underwriters 
to keep their right to abandon in a state of suspense, 
and the note made by the president and directors, on 
that letter, is understood as granting that permission. 
It is difficult to ascribe this letter to any other inotive. 

It has been asked, for how long a time is this pM-- 
mission given? The answer is obvious. It is, at 
least, to continue while the property coatinued in its 
then situation, unless it should be socmer determined 
by one of the parties. The assured might abandon 
previous to the sentence, or immediately afterwards; 
and the underwriters might, at any time, require the 
assured to elect immediately, either to abandon or to 
waive the right so to do. Since they have not pnade 
this communication, their original permission continued 
in force. But the jury have not found that the aban- 
donment was or was not in due time. 

It is, also, the opinion of the court that, as the laws 
and regulations, by which this trade was regulated, are 
not proved to have been in wtlting, as public edicts, 
but may have depended on instructions to the governor, 
they may be proved by parol. 

The judgment is to be reversed, because the fe- 
cial verdict is defective; and the cause remanded, with 
•directions to award a venire facias de n&vo* 
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In the second case, it is ordered to be certifi^ed, that, txviN^sTOH 
if the jury should be of dpbion that the Spanish pa- mar/^Iw. Co- 
pers, mentioned in this case, were material to the risk, ' 
and that it was not the regular usage of the trade insu- 
red to take such papefs on board, the non-discl<)8ure of 
the fact that they would be on board, would vitiate the 
policy; but if the jury should be of opinion that they 
were not material to the risk, or that it was the regular 
usage of the trade to take such papers on bo^rd, that 
they would not vitiate the policy. ^ 
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ERROR to the circuit court for the district of Ma- J„^* ^^^ 
ryland ; in an action of trover lor coffee and logwood, French coarU 
the cargo of the brig Sea Flower ^ which had b^n cap- "^^ «>nfinei 
tured by the French, for trading to the revolted ports to seizures 
of the island of Hispaniola^ contrary to the ordinances "^* within 
of France, and cairied into the Spamsh port of Bard" the c^ST' ^ 
coOy but condemned by a French tribunal at Guadahupe\ ^ seizure, be- 
and sold for the b^enefit of the captors, and purchased of ^he territol 
by the defendant Guestier* ml jurisdie- 

, tion, for breach 

' , of a municipal 

Upon the former trial of this case in the court be- regulation, u 
low, a statement of certain facts was agreed to by the Jh*'^^^**^^ J2[ 
counsel for the parties, and read in evidence to the tions. 
jury, who then found a verdict for the plaintiffs. One ^^f^^if ^1 
of the facts so admitted, and which was then deemed vourofthede' 
wholly immaterial by both parties, was, that the Sea* fendant uponra 
Fiffwer was captured within one kague of the coast of ilon»^ cx«ep- 



new 



the island of Hiepaniola* Upon this fact, which was the ^riai must be a. 
only fact in which this case differed from that of Rose v. ^^^^^^ 
HJanehf^ (ante^ voU 4, p, 241.) the supreme court rever^ 
sed die first judgment of the court below, (see ante^ 
voL 4. p. 293.) which had been for the plaintiff*, and 
remanded the cause for further proceedings. 

Upon the second trial in the court below, the verdict' 
and judgment were for the defendant* 
•Vol. VI. N h 
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HvBsov Xhe [daintiffs took a bill of exceptions to iibe cpinioti 
AuBSTXBm. of the court, who directed the jary " that if they find 
from the evidence produced, that the brig Sea Flower 
had traded with the insurgentB at Port au Prince^ in 
th^ island of St. Domingo, and had there purchased a 
cargo of coffee and logwood, and, having cleared at the 
said port, and coming from the same, was captured by 
a French privateer, duly commissioned as such, withia 
six leagues of the island of £»t. Heneague, a depend- 
ency of St. Domingo, for a breach of said municipal re^ 
gulations, that in such case the capture of the Sea Flower 
was legal, although suck capture rvas made at the distance 
of six leagues from the said island of St. Domingo^ 
or St. jEien^ague, its dependency, and beyond th^ terrp- 
jtorial limits or jurisdiction of said isiandy and that the 
said capture, possession, subsequent condeBmatton and 
<ale of the said Sea Flower, with her cargo, devested 
the said cargo out of the plaintiffs, and the property 
therein became vested in the purchaser." 

Harper y ^r the plaintiffs in error. 

The main question in this case is, whether the Frenck 
tribunal at Guadaloupe had jurisdiction of a seizure, 
under the municipal law of St. Domingo, of a vessel 
seized more than two leagues distant froQi the coast. 

This question was decided by this court in this 
cause when it was here before. In the case of Rose v» 
Himely^ (ante^ voL 4. p. 241.) this court decided, that 
the French tribunal had not jurisdiction because the 
sei:^ure was made more Asm two leagues distance frooi 
the coast,** and in this case, {ante^ vol. 4^ p. 29d.) this 
<:burt decided that the French tribunal had Jurisdiction^ 
because it appeared by the statement of facts that the 
vessel ;was 8ei:^d within one league from the coast* 
So also the cases of Palmer iff Higgins v. DutiUij and 
JSargous v. The Brig CereSy (ante^ vol* 4. p. 298. in 
mote^ were remanded tor further proceedings, because 
It did not appear wbeUier the seizures in dbose cases 
were made within two leagues of the coast* 

/H JS« Key and Martin^ conjtra* A nation has ^ 

- ' \ . 
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right to use all the means necessary to enforce obedience Huusoir 

to its municipal regulations and laws* It has a right to cvstTMR/ 

enforce its municipal laWs of trade beyond its territorial 

jurisdiction. Thig right is exercised, both by Great 

Britain and America, to enforc^e their respective reve-*^ 

nue laws. The only Hmit to this right is the principle j 

that you do not thereby invade the exclusive rights of 

other nations. The arretes relative to the trade of 

St. Domingo, do not limit the jurisdiction of their 

tribunals to seizures made within two leagues of the 

coast. 



The French ordonnances, referred to in the sentence 
of condemnation, embrace four distinct descriptions o^ 
Tessels; » 

■». 
1* Those found at anchor, Su;. 

2. Those cleared fir ports in possession 6f the te^ 
vokers* * 

« -. ' 

3« Those coming out of the inter(}icted ports, witb 

or without a cargo; and, 

4. Vessels sailing in the territorial extent of ihn 
island, found within two leagues of the coast.' 

• 

The distance of two leagues expressed in the or- 
donnance, isr limited ta the hst description, a^d does not 
apply to either of the thrtt first* It is tantamount to the 
hovering acts of Great Britain and the United States* 
Neither the object nor the policy of the law would ad- 
mit such a construction. If a vessel had been trading 
with the blacks, she had only to wait for a fair windir 
slip out of port, and in, half an hour be beyond the 
line of the jurisdiction. 

March 17. 

L.1VIK68TOK, J; In this case, when here before, I 
dissented from the opinion of the court, because I did 
not think that the condemnation of a French court at 
Guadaloupe, of a vessel and cargo lying in the port oT 
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HuDtov anotbernatioDihadchan^dthe prqtcrty: bottUsgroiiii^* 
which was the only qnt taken by two of the judges in 
this case, and by three, in that of Himely v. Rose, and 
was principally and almost solely relied on at bar^ was 
overruled by a majority of the court,, as wiU appeu: 
by examining those iwo cases, which were decidi»d the 
same day« I am not, therefore, in det^rminiag tUft 
cause, as it now comes up, at liberty to (proceed upoo 
it ; and such must have been the opinion of Judge 
Chase, on the tris^ of it, who was one of the corns 
who had proceeded on that principle* 

Considering it, then, as setded that the Frendi tribtt* 
-nal had jurisdiction of property seized under a ifiuiu- 
cipal regulation, within the territorial juria^ctioa of 
the government of St. Domingo, it only remains for 
me to say whedier it will make any difference if, as 
now appears to have been the case, the vessel were ta- 
ken on the high seas, or more than tWQ kag^s £rom 
the coast* If the res can be proceeded against when 
not in the possession or under the control of the court, 
I am not able to perceive how it can be material whe- 
ther the capture were made within or beyond the jurist 
dictional limits of France; or in the exercise of a bel- 
ligerent or municipal right. > By a seizure on the hifjti 
seas, she interfered with the jurisdiction of no other 
nation, the authority of each being there concurrent* 
It would seem also that, if jurisdiction be at all per- 
mitted where the thing is elsewhere, the court exerd* 
sing it must necessarily decide, and tb^ ultimately, or 
subject only to the review of a superior tribimal of its 
own state, whether, in the particular case, she had juris- 
diction', if any objection be made to it* And, although 
it be now stated, as a reason why we should examine 
whether a jurisdiction was rightfully exercised over 
the Sea Flower, that she was captured more than two 
leagues at sea, who can say that diis very allegation^ if 
it had been essential, may not have been urged before 
the French court, and the fact decided in the negative ? 
And, if so, why should not its decision be jas conclu- 
sive on thb as on any other point? The judge must 
have had a right to dispose of every question which 
was niade on behalf of the owner of the property. 
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Is-, 

w^hisr it rdated to bis ownjurisdictioo, or arose out Hvntov 
of the law of nations, or out of the Fretich decrees, or Gvtvinm 
m any 'other way: aid, even if the reasons, of his 
judgment should not appear satisfactory, it would be 
no reasoh for a foreign court to review his proceedings, 
or not tQ consider his sentence as conclusive on the 
property. 

Believing, therefore, that this property was changed 
by its condemnation at Guadaloupe, die original owner 
can have no right to pursue it in the hands of any ven- 
dee under that sentence, and the judgment below must, 
tkerefore,be affirmed* 

The other judges (except the Chief Justice) concur- 
red. 

Marshall, Ch. J. observed, that he bad supposed 
that the former opinion delivered in theSe cases upon 
this point iiad been concurred in by four judges* But 
in this he was mistaken. 

The opinion was concurred in by one judge. He 
was still of opinion that the construction then given 
was correct* 

He understood the expressioa ensortant^ in the air- 
fete, as confining the case of vessels coming out, to 
vessels taken in the act of coming out* If it included 
vessels captured on the return voyage, he should coc- 
eur in the opinion now delivered. 

However, the principle of that ca«e (Rose v* Him^e- 
ly) is now overruled. 

Judgment affirmed** 

* Tods, X stated that in the ease of Boee v. Himelt/, at Febraai j 
term, 1808, he eonearred in opinion with Judge Jq&tuoh* 

Harper stated that one of the judges of the court below had doubted 
whether, when a case is rerei'sed upon a biU of exeeptions and remand* 
cd, the ooiirt below ought to^grant a new trial. 

Marshall, Ch* J* ttrt be upon a special T^rcfict, or ease agreed, 
the court above will proceed to give judgment But when a verdict 
in favour of a plaintiff^is reversed, on a bill of exceptio^is to instructions 

E'ven to the .jury, there most be a new trial awarded by the eourt be- 
w. 
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8mit« smith v. the STATE OF MARYLAND, AT 

ma.x'.a"^ t**^ instance and for the P&e of car. 

ROLL AND . MACCUBBIN. 



. ^ ERROR to the court of appeab of the sute of 

tm^ to iv Maryland, being the highest court of law and eqiuty ia 
highest o»urt that slate ; and which affirmed the decree of the c&aa> 
H L:'fu^ ccUor of Maryland. 

the question is 

Wtion Snder. Thc ^cts of the casc appear to be correctly stated ia 
the law of th«' the decree o£ the chancellor, which was as follows : 

state was oom- 

Se treaty of ** The material facts app^earing in this case are, that 

KJSt Bi'tuin* ^^ *^ ^^ ^^ J*^y» ^'^'^^^ ^^^ ^*°^* mentioned in the 
By theconl bill Were conveyed by Anne Ottey, heir at law of Wil- 
fi«»"nK*«^/*Cliam Ottey, to William Smith, one of the defendants^ 
J5Sub"e Inter- aod thftt an act of assembly passed in June, 1779, for 
«su of Bi-itish recording the deed of conveyance which had npt been 
I^iTcatcdl*^ recorded within the time limited by law. That on the 
without offioe 5th of July, 1774, Smith executed a bond of conveyance 
S^oU»e'r*"lS ^o Anne Ottey^ widow of WiUiam Ottey, and that at. 
done, and ai- the time of passing the act of October,, 1786, c. 45* 
^a?ubie iate^ * ^ scize, confiscate and appropriate all British property 
Ksu were not within this State,' he held the said lands under the 
dUcovered un- g^jd deed, subject to the. terms of the. said bond of con-- 
Sie ^ace. veyance, and in trust for the sard Afihe Ottey, then 
and now a British subject, and that the lands are* now 
held in the same manner* l^hsit on the 27th of April^ 
1801, the complainants, Carroll and Maccubbin, gave 
information of this property being so held, to the 
state's agent, and claiimed the composition held out by 
law on the said information. That on the 22d of Fe* 
bruary, 1 803, the governor and council agreed to sell the 
state's right to the said lands to the said Carroll and 
Maccubbin* That a su|rvey was made and a plat re- 
turned and bond given for the purchase«money on the 
30thof April, 1803* 

^ The object of die bill is to compel the defendant 
Smith to produce in this court all deeds, papers and; 
writings respecting the said land, and to convey the 
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same to the said Carroll and Maccubbin, and for gc- Sm^th 
neral relief, &c. Mj^^yUixi^, 

" The positions relied on by the complainants in their 
notes are, that the property so held in trust for a Bri- 
tish subject, of in ivhich a British subject had an equita- 
ble interest, J)ut no legal estate, was liable to confiscation 
under the lawsjof this state, and was confiscated by them; 
and that there ^s nothing in any treaty between the 
United States and Great Britain, to protect the said 
property, or to prevent its being liable to their claim. 

^' For the defendants it is contended that the 6th Article 
of the treaty of the 3d of September, 1783, declaring 
.that there should be no'future confiscations made, had 
the effect of preventing any transfer, by the executive, 
-of property which might have been confiscated, but was 
only legallyytaad not acttially transferred from private to 
public use, or from the possessor to the state ; and that 
such transifer by the executive nq^st be considered as 
a future confiscation, or setting apart for the public, 
property the use of which an individual had, and there* 
fore contrary to the stipulations of the treaty. And it 
is also contended that under the 9th article of the British 
treaty of the I9th of Pfovember, 1794, (by which it 
was agreed that the Biitish subjects who then held lands 
in the territories of the United States should continue 
to hold thetti according to the nature and tenor of their 
respective estates and tides therein,) this property is 
protected, being then held by the deiendant Smith, as 
agent of and for Anne Ottey, a British subject, and there*' 
fore then held by her* 

^^ In a case of this nature where an important question 
as^ to the operation of a treaty arises, it Would be sati^* 
factory to the chancellor to have the opinion of a court 
of law, or its judges. The late change in the judiciary, 
has Jiowever rendered the obtaining such an opinion 
less practicable than it formerly was; and it appears 
also that the most material ground taken by the defend- 
ants has been already decided on by the general court 
va the cBSt of NbnvootPs Lessee y. OwingSm 
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MARVLAVt). 



** A number of points were decided in that case, but 
the one most applicable to the present question was the 
determination bv the court, or the opinion expressed^ 
that the state ot Maryland by their commissiofiers was 
in possession of all British property within th<J limits of 
the state, under and by virtue of the act of confiscation, 
October^ ITSO, c. 45. and the act of the same session 
c 49*. to appoint commissioners, &c. : and the posses* 
sion of the said land was in the state of Maryland at 
the time the said Edward Norwood obtained his es- 
cheat warrant, and that no British subject could hold 
land in the state of Maryland on the 19th of November, 
1 794, the time when the treaty was entered into betweea 
Great Britain and the United States. 

** It isnot necessary at this time to declare any opi- 
nion as to the intent and meaning of the 9th arti/de of 
that treaty, or to ascertain to what part of the territories 
of the United States it might have applied* It b su& 
ficient to observe thii according to the opinion of the 
gieneral court, standing as yet unreversed, it could not 
apply to this state. 

« 

^ There is nothing in this case to induce the chancel- 
lor to determine contrary to that opinion i and if the 
holding of the land by Smith for Anne Ottey was a 
holding by her In October, 1780, and occasioned its 
confiscation, it cannot be considered that she held the 
land in November, 1794, so as to be enabled, by tiie 
9th article of the treaty with Great Britain tbenr made, 
to continue to hqld it according to the nature and te* 
nor of her estate. 

" The words' of the 2d section of the act of October y 
1780, c. 45. are, 1^ That all property within this state, 
(debts only excepted,) belonging to British subjects shall 
be seized, and is hereby confiscated*to the use of^this 
state,' and under this general expression, it is consi- 
dered that land in which the legal tide was held by a 
citizen of this state in trust for a British subject, (as b 
the case now in question,) was included. 
6 
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** That Ah was the construction given to the act ?ip- Smith 
pears from the subsequent conduct of the kgislature ma&ylanv. 
and the executive of this state, and particularly by the 
first miction of the act of lfS4f^c* 81. which directs, 
that the iiUendant of the revenue be authorized and re- 
quired to call on all persons having con^^cated British 
property in their possession, or the title papers thereof, 
or relating thereto, to discover and deliver up the same; 
and if the ssud intendant has probable and good ground 
to suspect that any person holds the same in trust for 
any British subject, or conceals the same, or any deeds, 
writings or evidence of the titles to such property, he 
may and shall direct the attorney-general to £le a bill 
ih.^e lugh court of chancery, on behalif of this state, 
for the discovery of such trust or concealed property, 
and for delivering up such deeds, writings, and evi- 
dence of tide, to the same ; thereupon proceedings shall 
be had, and decree made, according to the rules of the 
high court of chancery in such cases* 

** And it Will be observed that, by the fifth article of 
the treaty of 1783, the recommendation to be made for a 
restitution of proj)erty confiscated, extends to all estates, 
rights and properties* 

^ If, then, this property was confiscated, and the right to 
it vested in the state by the acts of October y ITSO, c* 45« 
and c. 4f9. the chancellor does not perceive how it cao 
be affected by the sixth article of the treaty of 178S, de* 
glaring diat there should be no future confiscations 
•made* 

^ The future acts of confiscation to be restrained by 
that article were absolute confiscations, and not the 
dispositions that might be necessary for those which 
had been made. 

^^Such dispositions might have iieen the subject of 
consideration, if the recommendations made bit a resti* 
tiition of property confiscated, had been complied with 
by this state* 

^^ Considering^ then, the landsin question to have been 
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Maryland 



c^nfisqited, and that the right of- the state, or those 
claiming under the state, is not affected by either of the 
treaties which have been relied on, it remains only to 
inquire as to the |p-ounds of the complainants' applica- 
tion to this court, and the nature of the relief to which 
they may be entided. 

^^ The act of 1802,c. 100. under which the complain- 
ants allege that the purchase was made, declares, that 
it shall and may be lawful for any person or persons 
purchasing as aforesaid any confiscated British pro- 
perty under the authority of this act, to prosecute any 
suit or suits, either in law or equity, in the name of 
the state, for recovery of said property for their use*. 

^^ Jf this property had not been sold, it might have 
been competent for the state to have proceeded by suit 
to devest the legal estate from the defendant William 
Smith ; and it seems consonant to equity, and to thepr^ 
vi^ons of the act just mentioned, that in the present 
case it should be vested in the complainants, who 
were the purchasers from the state." 

Then follows the formal part of the deoree, that 
Smith should convey the lapd to Carroll and Maccub- 
bin. From this decree Smith appealed tp the court of 
appeals of Maryland, who confirmed the decree ; 
.whereupon be brought his writ of error to this court, 
under the provisions of the 25th section of the judi^ 
ciary act o/* 1789, Laws U. S. vol. 1. p. 63. the de- 
cision being against the right claimed under th^ treaty. 

Johnson^ for the plaintiff in error. 

The quesuon in the case is, whether a British sub- 
ject who in fact by her agent and trustee, A^/e/ land in 
Maryland, before the revolution, and continued to hold 
it undisturbed until the year 1802, is protected by the 
treaties ; or whether our acts of confiscation were so 
operative as to enable an informer^ in a coUrt of equity ^ 
to compel the trustee to convey the legal estate to 
Yam. 
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This tiepends upon the true construction of the acts Smith 
^f assembly of Marylaifid, and of the treaties with j^^^yi^^n^. 



Great Britain* 



:•«, 



It is for this Cdurt to decide whether the construc- 
tion which the Maryland courts have given to their 
acts of assembly, be consistent with the true con« 
atruction of those treaties. 

The 5th and 6th articles 'of the treaty of peace of 
die 3d of September, 17B3^ (Lawft U» S. vol-^ I* p. 
48SL) relate: to this subject, and are both to be taken 
iti4» view in order to ascertain what the 6th article 
snetfns when it says, *^ ther€ shall be no future confix 
,4ation8 made!'* 

w 

By the 5th article it is agreed that congress shall 
earnestly recommend the restitution of confiscated pro^ 
perty Monging to real British subjetts, and also of 
persons resident in districts in the possession of his ma« 
jesty's arms, who had not borne arms against the United 
States* This was contemplated to be done without pay- 
ment therefor. But as tQ the refugees who had borne 
arms against the United States, congress was to re« 
oommend restitution only upon the terms of payment 
(to any person who might then be in possession) of the 
price ^hich had been paid for the purchase thereof 
since confiscation. But if the property had not been 
sold, tven they , were not to pay for their estates, al« 
though the state might have discovered, seized and pos- 
sessed them* This was the spirit of reconciliation 
which was entertained between the parties at that time^ 
and ought not to be forgotten in construing the treaty. 
These, however, were cases where the state had ac- 
tually possessed themselves of the property, and had 
used or disposed of it* In those cases the interposi- 
tion of the state was necessary te g^ve effect to the in- 
tention of that part of the treaty. 1 he 5th section, 
therefore, relates entirely to confiscations actually made 
and finishedt and where the state sovereignties had 
possessed, and used, or disposed of the property* But 
the cases of inchoate confiscation, where th^ possessioa 
had not been devested) where thd party still enjoyed 
the property, but ^hcre the states would^ under ^ 
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Smith exratiiig faw», have a right to seize and possess Aem- 
^^.J;^«»». selves of the property, and lurhere some act still rc- 
mained to be performed in order to completelf 
vest the title and possession in the state, such cases 
were reserved for the subject of the 6th drtiele ; which 
stipulates ^^ that there shall be so fiuure coQfiscati<»i$ 
made; nor any prosecutions comtnenced against anjr 

Kerson or persons for or by reason of the part wUch 
e or they may have taken in the present war ; and 
that no person shall on that account suffer an|ir fu« 
ture loss or damage, either in his person, liberty, or 
property; and that those who may be in confinemtat 
on such charges at the time of the ratification of die 
treaty in America, shaH be immediately set at liberty, 
and'the prosecutions so commenced be disconunoed*" 
The cases in the 5 th article required some act to be 
done by the states to restore the property^ because the 
.party was out of possession^; but where the pauty 
was already in the possession and enjoyment of the 
property, no act of the states was necessary. It was 
competent for the treaty to provide for the case ; and 
to stipulate, as the 6th article does in effect, that the 
party shall not be put in a worse situation than he then 
was in, either as to his person, his liberty, or his pro* 
perty. The treaty did not consider pn^erty as con- 
fiscated, if any further act was necesssoy to give the 
State a complete legal title. 

To ascertain the true constrtiction of the 6th article 
of the trearty^ it is neccbsary to fix the meaning pf the 
term cotifiscationm 

1. What is confiscation ? 

2« On what principles does the right of confiscaticMi 
depend ? 

' 1. To confiscate^ is to transfer property ffomprirmie 
to public use. But the public cannot hare the irae of 
property not known to exist. 1 he state of Maryland 
had not the use of this property before it was disco- 
vered in 1801. It was not before that time transferred 
from private to public use, and, consequendy, was not 
confiscated. 



Ski The right to confiseskte the pro|)erty of an tBemy *Mp^ 
during war is derived from a state of war, and is Mauvlan: 
oaUed one of ^/i^ rights of war. The right originates 
ID the principle of self pr enervation* It is a means of 
weajcening the enemy, and ot strengthening ourselves* 
3 DaUas^ 227. VaU lib. 3. c. 8. $ 138. /?. 519. If^. 
3. c. 9. $ 16U/r. 541* 

The right to confiscate ceases with the principle 
upon which it is founded* In time of peace we are 
in no danger, and there fori; stlf preservation wiU not 
th^n justily confiscation* We have no enemy to disa-' 
aUe^ and therefore no right to strengthen ourselves at 
the expense of another, although he had been an 
enemy* 

But we are told that the state is Aot now confiscating 
the property of him, who was our enemy. That was 
done diiriag^ttve war. We are not now depriving him of 
the possession^ and excluding him from the use of the 
land. AU this was done during the war. And this is 
said in the same breath which admits that the party 
has remained in the possession, use and enjoyment 
of the land until this moment, and that the property 
was not discovered to have (ieen the property of 
an enemy until twenty years after the end of the war. 
The right to confiscate the goods of an enemy is mere- 
ly the belligerent right of capture. If the property be 
not taken during the war, it can never be seized after- 
wards. This property, while it rem^tined undisco- 
vered, could neither weaken our enemy,>nor strengthen 
ourselves. 

It would be difiicult to establish the position by 
reason, or by the law of nations, that you can ever be 
placed in a situation where, although it be unlawful to 
pass aii act declaring you will seize and confiscate 
enemies' property, yet that you may because you de- 
clared you had seized it when in fact you had not 
deprived him of the possession and use of it» As to 
him the effect is the same ; and it is equally, a just 
. cause pf hostility, whether in fact you take from him 
what he in fact held, without a previous declaratioa 
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S4IITB of your intention {o do so, or first make die declsirs- 

Maryland.^^®"' *"^ '^®° do it^ In order to evade the positive 
prohibition of the treaty^ you set up a mere legal 
, fiction in opposition to the truth of the case, and in 
violation of the spirit as well as the letter of a ac^mii 
national compacts 



L* > 



' This construction deprives the words of all mean- 
ing and effect. It was absurd to make provisions 
. againstyi/^t/r^ confiscations, il every thing was already 
confiscated. No construction of a treaty is to be ad- 
mitted which leads .to an absurdity, or rctiders the 
treaty null and without effect. Vattd^ 380, 381, 382. 

It is contended that the first provision in the 6th 
article can fiever apply to Maryland, because there the 
confi*)Cations were complete whether the property were 
discovered or not, and whether the state by its agenta 
had taken the possession or not ; the law Having vested 
the title and possesnion. Let it be conceded that the 
law, of itself, had all these effects, yet the treaty, if 
. fairly construed, annulled the future operations of the 
taw, and prevented the state or its assigns, from ma* 
king the confiscation more complete either by taking 
actual possession, or compelling the trustees to convey 
the legal estate. / 

. We contend that the provision i that no future c<m- 
JRscations' shall be made, protects all property in fact 
held by British or American subjects at the time of 
the treaty^ and prevents the laws of confiscation from 
having the least operation in respect to such property ; 
or at any rate prevents the courts of justice from de- 
priving the holder of the possession, and from forcing 
his trustee to convey, and from doing any 'Other act 
;to carry into effect an incomplete confiscation. Acta 
done under a law during its existence cannot be affect* 
ed by the repeal of the law. But if a law authorizes 
an act to be done, but before the act be done, die law 
be repealed, there is no authority to do the act. Sq if 
the act be done in part, and be incomplete at the time. • 
. of the repeal, nothing further can be done* The 
treaty was a repeal of all the confiscation 'laws, vm 



PEBRUARYi 18 lev. ^95 

fin* as to suspend their 1:onfiscatitig effects ; and no Smxvh 
court of judicatuTt; could carr>' them into execution. , marylahs. 

The stipulation ^^ that there should be no future 
coivfiscations made,^' was not intended to prevent 
the' passing of future laws of confiscation. There 
could be no right to pass such laws during ptaccm 
Such laws would have been a most flagrant violation 
of the law of nations ; and would have been a good 
cause of war. 

• 

If it be said that the stipulation was intended to 
apply only to those states where the confiscation laws 
were incomplete, we answer, that the confiscation was 
incomplete even in the case now before the cpurt. 
The circumstance of an application to a court of 
chancery to complete the title of the state, is conclu- 
sive evidence that the title was not complete ; and if 
the tide was not completely in the state, the confiscation 
was not complete. 

In those states where an inquest of oiBce was ne* 
cessary to gain a seisin by the state, such a proceeding 
could not be had after the treaty ; this point has been 
admitted by all the states. No solid reason can be 
given why the treaty should not equally bar a proceed- 
ing in equitt/j to obtain the same object. 

No reason can be given why one of the states more 
than aiiother should be enabled to derive a continuing 
revenue from the discovery of property after the peace,, 
which had belonged to an enemy during the war. 

If it be said that the act of confiscation vested the 
equitable title. in the state, and that that equitable title is 
transferred to the complainants, Carroll and Maccubbin^ 
and that as in equity, what ought to have been done^ 
is presumed to have been done, and therefore a con- 
veyance is to be made now as if it had been made then; 

* 
We admit that this is true in ordinary cases of 
equity ; but this is not an ordinary case of equity; 
there is no e^ity in compelling a forfeiture accruing 
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Smitb j^^g j^//j^ It ig 31 mere exercise of superior power, , 
Mah\'lavo. or at most a case of the strictest law. it is not the 
province of a court of equity to enforce penalties and 
' forfeitures, (especially thoi^e growing out of a ^i^e of 
war,) but to relieve agaitist them. No man win con- 
tend that a British subject was bound in law, conscience 
or moratity, to make a disclosure of his property to 
his enemy, for the purpose of being deprived of it. 
The same right of war which justified uk in confisca- 
ting the property of British subjects, justified them ia 
concealing it. 

The general purview of the 6th »ticle of the treaty 
shows that the intention of the contracting parties was, 
chat things should remain as they then were ; no future 
•confiscations were to be made; that is, no propert}' wjas 
to be transferred from private to public use ; no person 
then in possession was to be turned out on account of 
the part he took in the war ; no prosecution was to be 
commenced; no person was to suffer any future loss or 
* damage, either in his person, liberty, or property, oa 
that account. To deprive a man of his property, to 
turn him out of a possession which he had cnjo\-ed 
until that moment, to deprive him of his daily feread, 
is to make him suffer a loss and damage on account of 
the part ' he took in the war, and is therefore a ditect 
violation of the treaty. 

The right of confiscation is m substance the same 
as the right of capture; it depends up6n the same prin- 
ciple, the right of self preservation. If the property be 
tskexi flagrante betlo^ it becomes the property of the 
captor. But if it be not taken during the war, he 
cat^not afterwards claim and take it because be might 
have taken itduring the war, if he had known where it 
I was. lie cannot make it his outi by a mere declara- 
tion that it is his. l^he right to take can only be ex- 
ercised during the war. If there be only a declaration 
during the wjar, it does not change the property. At the 
cessation of hostilities, the right of capture .ceases. 
The state of Marylai»d cannot say, I am not now 
taking your property. I only take my owtr; and it is 
my own bedause I declared it to be so curing the war. 
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With much more truth might Great Britain, when we Smitib 
charge her with a violation of the 7th article of the MARVLAirn. 
treaty, by carrying away the negroes^ and other pro- 
perty of Americans, say, I did not take away the pro- 
perty of the Americans; I only took my own. It was 
mine, not by a mere declaration that it was mine, but 
by an actual seizure of it during the war, and ao 
-cording to th€ rights of war. 

But this constixiction of the 7th article is not admiiiw 
aible, because it would defeat the whole object and 
intent of that article. So we say the construction 
given by the courts of Maryland, to the term ^^ confis*' 
nations,'* in the 6th article, is not admissible, because ic 
ciefeats the whole object and intent of that provision* 

The words of the act of October <i 1780, c. 45* 
dntided ^^ An act to seize, confiscate and appropri- 
ate all British property within this state," are these : 
** B^ it enacted,^ &c. ** that all property within 
this state, debts only excepted, belonging to British 
subjects, shall be seized, and is hereby confiscated ta 
the use of the state.'' 

By the act of the same session, e.49. entitled ^^ An act 
tx) appoint commissioners to preserve confiscated British 
property,*' it is enacted, *' William Paca, Uriah Forest^ 
and Clement Hollyday, esquires, or any two of them^ 
shall be, and are hereby appointed commissioners for 
the purpose of preserving all British property seized 
and confiscated by the act of the present session to 
seize, confiscate and appropriate, all British property 
within this state ; and that the said commissioners 
shall be, and are hereby declared to be in the full and 
actual seisin and possession of all British property; 
seixed2S\A, confiscated by the said act, without any 
office found, entry, or oilier act to be done. And the 
said commissioners shall, and may, as soon as may be, 
appoint proper persons, in all cases that they may think 
necessary, to enter into, and take possession of any 
part of the said property, and to preserve and keep the 
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SMiTtt same from waste and destructioti, or to occupy md 
Maeyuans. employ the same for the benefit of the puUie, and to 
inoentory the same, or any other of the said property 
which the said commissioners may not think proper 
or necessary to pat into the keeping of any persoti 
as aforesaid ; and the said commissioners shall return 
td the MEXT general assembly a list or account of a& 
such British property by them discovered, to whom the 
same belonged, the persons, if any, to whose keeping 
they committed the same, anid the sums to which the 
same shall be valued in the next valuation of property; 
and the inventory aforesaid shall also be returned to 
the general assembly, with the ikt or account afore- 
said; but in case any person shall be in possession of any 
of the said property, and claim the same, such property 
shall not be taken out of his possession, if he gives 
good and sufficient security, in double the value thereof, 
that the same, if moveable, shall be produced when 
called for by the commissioners, not any way damagi^l, 
or injured, or, if real, that no waste or destruction shall 
be committed thereon, but that the same shall be kept 
and preserved in as good order and repair as the same 
may then be in, until the tide thereto shaU be deter- 
mined.*' 

By the 4th section of the same act it is enacted, 
^^that the said commissioners are also hereby declared 
to be in the full and actual seisin and possession of 
all property within this state which belonged to any 
person outknved for treason ; and may appoint proper 
persons to take care of and preserve the same from 
waste or destruction, and inventory and return the 
same to the general assembly at the next session, in the 
same, manner as if the same was confiscated Britbh 
property, to the end that proper measures may be itaken 
for the disposition thereof in the manner most advan* 
lageous for 'the public, and the purpose to which die 
same is appropriated.'' 

These acts clearly contemplate an acttuil seizure of 
the property during the existence of the w^r. The 
title of the first act is, ^^ to seize^ confiscate, and appro> 
priate ;" and the enacting clause declares, that the pro- 
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ipetty ^ shaO le seized.^^ The second act declares the Smttb 
commissioners to be in the full andi actual seisin and Maky^ and. 
possession of ail British propc|ty set^^cd and coc^fiscated 
by the former act* It also authorizes the commission- 
ers to appomt other persons to enter and take posses- 
sion. Jt directs an account of the property discovered 
to be returned to the next general assrmbly^ and it pro- 
vides that if the party in possession claim title, he 
shall not be turned out of possession, until the questioa 
of title be decided. 

The act of the same session, Cm 51. secthn 6. speaks 
^ of certam manors and lands, ^^ which are seized and 
confiscated as Briysh property, in consequence of the 
said act." And the preamble of the 8th section of the 
act of November, 1802, c. 100. sect. 8. under which 
Carroll and Maccubbin claim a right to apply to a court 
of equity in the name of the state, speaks of the dis- 
coverers of property HalfJe to confiscation, in the fol- 
io wing terms: ^^ Whereas many persons have made 
discoveries of British property, confiscated property, 
pr property liable to confiscation^ to^the governor and 
council, the bte intendant and l^te agents of the state, 
and have made application to purchase the same upoa 
the terms held out by law to the discoverers ; and 
whereas there is no person invested with authority to 
eatimaite the valueyor fix a reasonable price for the said 
property, and to compound with the person or persons 
making such discovery, or with the person or persons 
applying to purchase the same ; Be it enacted^ that the 
govern(»: and council be and they are hereby empow« 
ered to compound with all persons who have here- 
tofore made discovery of British, property, confisca- 
ted property, or property liable to confiscation, either 
to the governor and council, the late intendant, or any 
of the state agents, and to allow not exceeding one 
third of the vidue of such property to any person or 
persons having made such discovery, and who shaU 
make application to the governor and council on ot* be^ 
fore the first day of May next, to compound for and 
purchase the same, and the said governor and council 
are hereby authorized to dispose of such property to 
such applicants, and takf; bonds, with good and suffi-^ 
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Sum «>«*** security, to be approved of by rtie treaaiirer of the 
▼. western shore, for the purchase-money, bearing interert 

3|UaYi^Ayp. pj^ablc to the state at the periods that may be agreed 
on." 

The 9th section provides, that if the discoverer 
" shall not maic known to the governor and council 
the titk of the state to the property aforesaid*' before 
the Ist ot Mav, then next, &c. the governor and coun- 
cil are to sell and dispose of the ^sUxU?8 righi*^ to the 
property, &c. And by the 10th section it is enacted, 
•* that it shall and may be lawftil for any person or per- 
sons purchasing as aforesaid any cof^tcated Bn^A. 
property under the authority of tiis act,^ to prosecute 
any suit or suits, either in law or equity ^ in the name of 
the statey for the recovery of said property for their 
me : provided, that the said state shall not be liaUe to 
pay any costs incurred in prosecution of said suits ;^ 
^^ and provided also, that in all such sales so to be made 
by the governor imd council, it shall be made known, 
and shall be a condition thereof, that they only sell the 
right of the state thereto, and that the state doth not 
guaranty die title to the saoae, or any part thereoi^ but 
that the purchase must be in all respects at the risk of 
the purchaser.^ 

This act is clearly a legislative construction of the 
former acts respecting confiscation, and it takes a db- 
tinction between -^ri^/M property, and C0n/?«cale^ pro» 
perty, and propeny liable to confiscation ; it supposes 
the existence of British property not confiscated; 
which could be no other than property which was oiice 
liable to confiscation, but wluch had never been actually 
discovered and seized* 

But this land was, at the time of the British treaty 
of 1794, holden by a British subject, through the me- 
dium of a trustee, so that it is a case within the b^ie- 
fit of the 9th article of that trea^.' 

As to the questicm of jurisdiction of the courts of 
the United States, the real questi<m in tiie case is, whe- 
t^r the property was, before the treaty of peace,. 
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actually confiscated, withtn the meamng of that treaty* S^vith 
It is a qaestioa upon the construction of the treaty Marylaicp. 
only, and the judgment below has been against the 
right claimed under that treaty, and is therefore clearly 
within the letter of the 25th section of the judiciary 
«ctof 1789. 

Ridgeky^ contra. 

The act of Maryland, of October/ 1780, e. 45. ac* 
tually and absolutely confiscates the property, whether 
found or not. And the act of the same session^ c. 49. 
declares the* commissioners to be in the actual seisin 
and possession of the property, ^^ without any oflElce 
found, entry, or other act to be done." 

The courts of die United States have not jurisdic- 
tion in the case, because the only question is whether, 
by die laws of Maryland, the property was completely 
confiscated before the treaty of peace. If it was, the 
treaty does not apply ; if it was not, the treaty pro* 
tects it. The laws of Maryland are to be construed 
by this court as they are construed in Maryland ; and 
the judgment in this very suit is conclusive evidence 
of the construction given to their laws by die courts of 
that state. 

The acts of confiscation make no distinction between 
legal and equitable estates. 

Harper y on the same side. 

This case presents two questions. The first, upoA 
the jurisdiction ; the second, upon the construction of 
the act of Maryland. 

, 1. This IS not a case depending upon the construe* 
tion of the treaties, but upon the laws of Maryland. 
If by those laws the property was not confiscated be* 
fore the treaty of peace, we admit that it cannot now 
be confiscated. If it was confiscated, the treaty does 
not apply. The general undersunding in Maryland^ 
and the uniform decisions of their courts have been. 
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SaiiTH that the act of asaeoiUy compietely confiscated all Brt^ 
V A. Ji Aif* tiah property within that state, without office founds or 
entry, or seizure; so that at the peace trvere could not 
be any future confiscations, bs^cause, no British subject 
could then hold lands in Maryland* This is an answer 
to both treaties. The couru of Maryland are the ex» 
elusive judges of the construction of the Uws of that 
state. 

If this court can take cognisance of the cause, the 
only question which they can decide is that which a»« 
aes upon the cdnstruction of the treaty* The q uca tki tt 
of construction of the acts of Maryland is not open 
lo this court* 

Jone^^ in reply. 

The right of Mrs. Qttey was not of such a nature 
as to be within the descripdon of the act of assembly; 
and as it was a highly rigorous and penal law, .creating 
a forfeiture of lands, it oog^t to be stridly cornstmed. 
To include the case of a cestui que trust would veqnn 
a special description. The only term used in ifae act 
is ^ property^ which, in its general and most obvious 
signification, means the legal title and possessioo of the 
thing itself. By the common law, no trust estate or 
use was forfeitable for treason; and an alien might 
hold and enjoy the profits of land through^tbe medium 
of a trustee. 4 Com. Dig. 231. 2 Cakt^ 513. 2 Jbuu 
la, 19. 21. And this principle respecting forfeitures 
ap[Aies to confiscations. 3 Inat^ 227. 

By the act of Maryland itself, no property was con* 
fiscated until it was first seized^ and it couU not be aei^ 
zed until it was founds But the question, is not wbe* 
tlier it was a confiscation of the kind contemplated by^ 
the act of Maryland, but whether it was, a coofecatton 
of the kind contemplated by the treaty. Treaties, es* 
pecially those which put an end to the miseries of war, 
ought to be construed with liberality, and according to 
the spirit of the contract, and the intention of the para> 
ties* The confiscation contemplated by the acts ou 
Maryland, if the construction be correct which ha 



been given to them by their courts, was not an actual S>txtii 
contiscation de facto^ but a confiscation in contempla- «j^^ 7 and. 
tion of law. So far as it could be supposed to apply 
to property not discovered nor seized^ it was a mere 
Jiction of ieau» The contracting parties to the treaty 
coiiid oniy have intended actuai confiscations de facto; 
cases where in truth the property had already been sei^ 
aed and converted to public use» The spirit of the 
treaty is clearly discovered, from the whole tenor of the 
instrument, to be, that nothing which was not already 
actually converted to the public use should be taken 
from the individual on account of the part taken in the 
war* A future seizure of the property holden by the 
individual ; a future conversion of it to public use, was 
therefore a future confiscation within the letter and the 
spirit of the prohibition contained in the 6th article of 
the treaty* The negotiators of that treaty must be 
presumed to have been perfectly acquainted with the 
law^ of £ngiand relating to treason, and forfeitures of 
every kind. It was known that even by the high pre*^ 
rogative of the crown, the king gained no tide until 
actual seizure. The writ of seizure was a necessary 
consequence of an office found* 2 Inst. 206, 207* 
Sf3. 689* Until entry or seizure there was only a 
possibiUty of an estate which was to be gained by en- 
try. The seizure or entry is the commencement of 
the title. Co. Litt. 118. a. 12 Mody 92. Roberts v. 
Witherhead* This seems also to have been the opinion 
of the legislature of Maryland, when they declared 
that the property should be seized and confiscated ; and 
when they passed the subsequent acts of 1797, c* 119. 

and 1802, c. lOO. 

* 

The right of Mrs. Ottey is protected by the clauses 
of the 6thartide.of the treaty of peace, prohibiting 
future confiscations and future loss on account of the 
part taken in the war ; and by the 9th article of the 
treaty of 1794, in favour of those who then held lands 
in the United States. , Mrs. Ottey then held the land; 
if not at law, yet she did in equity ; and as this is a 
suit in equity, the court will consider her as within the, 
.equity of the treaty. 
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tern JUarch 16. 

T. 

WASHHiGTON, J«* deUvcred the opinion of the 
courc,a» follows: 

This cause cornea before the court upon a writ of 
error to the court of appeals of the state of Maryland^ 
and the first question is, has the supreme court of the 
United States appellate jurisdicuon in a case like the 
present ? it is contended^ by the defendants in error^ 
that the question involved in the cause turns exdup 
sively upon the construction qf the confiscation lawa of 
the state of Maryhmd, passed prior to the treaty of 
peace, and that no question, relative to the constfuctioo 
of that treaty, did or could occur. That the only 
point in dispute was, whether the confiscation of the 
lands in controversy was complete, or not, by the mere 
operation of those laws, wittK>ut any further act to be 
done« If the former, it was admitted, on the one side, 
that the right of Ann Ottey, the British subject, wM 
not saved or protected by the treaty; if the latter, 
then it was agreed, on the other, that it was pro t e cte d, 
and that no proceedings subsequent to the treaty, in 
order to perfect the confiscation, could be supported* 

This argument proves nothing more than that the 
whole difficulty in this case depends upon that part of 
it which involves the construction of certain state lawi^ 
and that the operation and effect of the trea^, which 
constitutes the residue of the case, is obvious so soon 
as that construction is setded. But still the question re* 
6urs, is this a case where the construction of any clause 
in a treaty was drawn in question in the* state court, 
and where the decision was against the tide' set up 
under such treaty I The only title asserted by the 
defendants in error, to the land in dispute, is founded 
upon an alleged confiscation of them by the. state of 
Maryland, and a conveyance to them of the right 
thus acquired by the state* The title set up by die 

* The Chief Justice did not lit in tlus cause. The judges preseall 
wei'c Washington, Johnson, Livin{;ston and Todd. 
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t>ls^iMyrs m error, for Ann Ottey, and the ohly one ^^^"^^ 

which could possibly resist that claimed by the ^an« Mauylanq; 

tees of the state, is under the treaty of peace ; the 6th 

article of which protects her rights, provided the con« 

fiscation, by the laws of the state, was not complete 

prior to the treaty. The point to be decided was and is^ 

whether this be a case of future confiscation, within the 

meaning of the 6th article of that treaty ; and, in order to 

arrive at a cprrect result in the decision of that point, 

it became necessary, in the state court, and will bk 

necessary in this, to inquire whether the confiscation, 

declared by the state laws, was final and complete, at 

the time the treaty was made, or not? The construe- 

tion of those laws, then, is only a step in the cause 

leading' to the construction and meaning of this article 

of the treaty ; and it is perfectly immaterial to the 

point of jurisdiction, that the first part of the way is 

the most difficult tQ explorer Although the defend" 

Mti's counsel admit, and the supreme court of the state 

may, in this particular case, have decided, that, wher€ 

the confiscation is not complete before the treaty, 

the estiite attepipted to be confiscated is protected by 

the trea^, still, if, according to the true construction 

of the state laws, this court should be of opinion 

that the acts of confiscation left sometlung to be done 

necessary to the perfection of the title claimed under 

them^ wUch was not done at the time the treaty was 

made, we must say that, in this ca^e, the construction 

of the tl^eaty was drawn in question, and that the de« 

cision t>f the state court was against the right set up^ 

under the treaty, by one of the parties. 

This lefids to the consideration of the merits of the 
cause, which depend upon the question before stated^ 
viz* whettherthe confiscation of the lands in question 
was so far complete by the laws referred to, that the 
title and estate of Ann Ottey was devested out of her 
and vested ii^die state, prior tp the treaty of peace i 
This ii^ust depend upon the true construction of the 
acts passed in the year 1780, chapters 45. and 49* as 
it is not pretended &at any proceedings were institu* 
ted in the nature of an office, to complete the forfeiturf 

Vol. VL Q 1 
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Skiir* of these Itodt, upon tiw gronod of aliieiii^ or odier-^ - 

The first law declares generally- that ** all property 
Irithin this state, bdonging to British subjects, debts 
only excepted, shall be seized, and * is hereby confis^ 
cated to the use of this state.** Anticipating, as it 
would seem, that questions might arise, after peace^ 
m respect to lands not proceeded against acccH-ding ta 
the rules of the common law, the legislature, in the 
same session, passed a second law, appointing certain 
commissioners, by name, to preserve all British pro- 
perty seized and confiscated by the former law, and 
declaring the said commissioners to be in the full and 
actual seisin and possession of all British property 
seized and confiscated by the said act, without any office 
found, entry, or other « act to be done, with power 
to the said commissioners, to appoint fit persoiu to 
enter and take possession of said property, for the. 
purpose of its preservation. 

It would seem diiBcult to draught a law mcM'e com- 
pletcly operative to devest the whole estate of the former 
owner, and to vest it in the state. I'he a^tnests 
against giving to these laws such an eflfect afe,- that 
the expressions used in these laws do not import a 
confiscation of merely equitable estates, and that no 
•stated were intended to be confiscated, but 'sueh as 
were discovered and aeizi^d into die haock of the«tate, 
prior to the treaty. 

It is true that the word property^ used in both laws, 
means the thing itself, intended to be afftrcted by them, 
whether it were land or personal property ; but then 
it is equally clear that the thii)g itself, whatever it 
might be, ceased, by the operation of these laws, to 
belong to the British subject, and became vested in 
the commissioners, for the use of the state. The 
cestui que trusty though n6t in possession of th^ pro- 
perty; was, nevertheless, the real owner of it, and, if 
the property or thing itself had come into the actual 
pcssession of the commissioners, who would have 
held it to the use of the atate, it woiild seem* difficult 
.i« maintaiB the position, that a scintilla of interest 



I' 
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or.eetate retnaked, ribr an ipstant aftenrards, in the ^)«xt9 
former pwnen Masylani^ 

But no act of the comiKU88ioaer$ was necessary in 
order . to obtain seisin in, the land, to support the use 
thus transferred from Ann Ottey to the state* No 
seizure was , necessary. Thei second law considers 
that all property belonging to British subjects was, 
by the mere operation of the first law, seized and 
confiscated ; and. decjsp'es that the commissioners were 
then in the full and actual seisin sokd possession of the 
property, so seized and confiscated by the first law, 
though no entry or other act had or. should be made 
•r done* 

Being thus in the actual seisin, under the second 
law, which seisin had been declared^ by the first taw, 
to enure to the use of the state, it is perfecdy imma'- 
terial at what time the right of. the state to this 
lands now in controversy, thus completed prior to 
the treaty, was discovered, or at what time aetual 
seisin and possession was obtained. From the time 
that the second law came into operation, the posses* 
sion of the trustees of Ann Qttey either ceased to be 
legal, or it was * to be considered asrthepossessi<m of 

.the commissioners to the new use whifch had beeai de- 

< clared by law« The present suit is between persons claim- 
ing under the state, and others who either held the lands 

. wrongfully, or for the use of the f tate, and it is, in no 
respect, necessary to the perfection of the change of 

. the property produced by the laws of confiscation. 

Judgment affirmed, with costs* 



aUBOUSSEAU AND OTHERS v. THE UNITED 

STATES. 



ERROR to the distrkt court of the United States, The appeV«te 
for the. district of Orleans. SJJr^/'J^ 

of the United 

This was a suit brought by the t/w^crf-Stoto agwist ^****» ** ^ 
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D^movwsAv Duroiisseau and others upon a bond^ ghreti ht pafsuaiice 
Tnm'v.Bt, ^^ ^^ ^^^ ^^ congress of December 22| ISQf, usaaUy 
*_f- -a_/^"^^ the embargo act. (Laws U. S.voh 9« /»• 7«) 
TenbirtHecon- The botid beitfs date Ae 16th of May, 180S, and 'die 
^**'*^^j^ conditioti is, that the goods therein m^titioned, should 
edl^regtOa- be ^^ relaaded in the United Stales, at die port of 
leJbythejadi- ChorkHoriy Or at some other port of the United Suites, 
SSer acu ^ ^ dangers of the seas excepud^^ 

aed by eoogresB 

ThU ^JSt^tt The proceedifigs in the court below kre according to 
appellate jsris- the forms of the civil law; by petition or libel and an« 

dittrici courtt &>r the penalty of the bond, and the plea is in the na» 
^^ ATmtecA^, ture of a special plea, stating facts which were suppo* 
9ee,\nd^^' scd to be sufficient evidence that the defendants were 
i«Mit, tweu in prevented by the dangers of the seas from relanding 

jy'^oKie' ^ g°°*» ^» ^ United States. 

bjrthe district 

United States! '^^^ answer, or plea, istates, that die vessel sailed 
To ma action from New Orleans widii mtent to proceed to the port 
pcnlhy^S w ^ Charleston, and that in the due prosecution of ber 
embargo bond! Voyage from New Orleans to Charleston, she was, ^^on 

'W* *n^t*^ ^^^^ ^ *^*y» ^®^®' ®°^ ^^ divers days from the 
th?aci of con^ ^d S6th of M^y till the 1st of June then next foU 

f^ofM r^ ^^^*^» ^P^*" *® ^^ seas by ma^oicbbk accident by 
i80s/t, a.That ^^^^ ^f ^^^ winds and waves, «9 much injnred and en«» 
the party was damaged, that upon the said 1st day of June, for the 
From^refa^ding P>'cservation of the said vessel and cargo, and the lives 
the goods in <^ her crew and passengers, it was found necessary to 

Sutes, hf^^: P*^ *"*^* *^^ P®**^ ^^ Havanna to refit the said vessel 
flwjrfoAfe oca- for her Voyage aforesaid; and that the. persons admu 
dmi, mstertng the government at the said port of Havanna, 

*y force of qrmsy and against the will and consent of 
these defendants^ and of the captain and supercargo of 
the said vessel, and all other persons having the charge 
and direction of the said vessel or cargp whatever, did 
detain the said vessel and cargo at the said port of Ha- 
vanna, and by superior force did prevent the said vessel, 
with her cargo, from pursuing her said voyage to tho 
port of Charlesitoa aforesaid, or from going to any 
otb^r port of the United States, and landing the said 
cargo therein pursuit to the condition of the jsaid bond, 
and did also by force so as aforesaid preventyand haoe 
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ahfoys hitherto prevented^ 4he md cargo^ or any part Durooh^a.!: 
thereof y from being sent in any other manner to the said xhs^U. s. 
United States and landed therein pursuant to the condi- 
tion of the said bond ; and these defendants aver, that 
the damages and injuries aforesaid sustained by the 
said vessel were unavoidabk^ and by force of the winds 
and waves ; and that by reason of the detention^ and con- 
tinuation thereof, as aforesaid, by superior force as 
aforesaid, they could not at any time heretofore, nor can 
they yet, kmd the saidgoodsy wares and merchandises in 
the said United States^ pursuant to the condition of the 
said bond in the said petition .set forth, by reason 
whereof and also by force of the statuses in su<di case 
made and provided, these defendants are, as they are 
advised, discharged from tlu payment of the said sum 
{/* money in the said bond or oUigsttion mentioned^ or 
any part thereof; jthese defendants, therefore, pray, that 
a jury may be empannelled to inquire of the facts 
aforesaid, should they be denied by the United States, 
andjhat these defendants may be hence dismissed with 
their reasonable costs and damagfes in this behalf most 
wrongfuHy expended," &c. 

To this answer the attorney for the United States 
filed a general demurrer, and the court below, without 
argument, rendered judgment for the United States ; 
whereupon the defendants sued out their writ of errcH*. 

Rodney^ Attorney^Generaly and JoneSy for the United 
States, 

Contended, that this court has no jurisdiction, be- 
cause there can be no writ of error to, or appeal from, 
the decisions of the district court of Orleans* 

By the act of congress passed March 36, 1804, en- 
titled an act erecting Louisiana into two territories, and 
providing for the temporary government thereof, voL 7. 
j^. 1 ir. § 8. it is enacted, that ^^ there shall be established 
in the said territory a district court, to consist of one 
judge, who shall reside therein, and be called the dis- 
trict judge, and who shall hold, in the city of Orleans, 
foursessio^s annually;'' ^*he shall in all things have 
the same jurisdiction and powers, which are by law 
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Dv»o«MSAv given to, or may be exercised by, the judge of Kentucky 
Th.Vs. dbtrict." 

By the judiciary act of September 24, ir89, voL 1. 
p. S^ § 10. the dis trict court, besides the ordinary ju- 
risdiction of a district court, has ** jurisdiction of all 
other xauses except of appeals and writs of error, 
hereinafter made cognisable in a circuit court, aad 
shall proceed therein in the same manner as a circuit 
courts and writs of error and appeals shall lie from de- 
cisions therein to the supreme court in the same causes, 
as from a circuit to the supreme coart, and under the 
same regulations*'' 

By the ninth section of the same act the district 
courts have ^^ exclusive original cognisance of all suits 
for penalties and forfeitures incurred under the laws 
of the United States/' 
• » 

Hence, it appears, that writs of error will lie to the 
Kentucky district court in those causes only in which 
it acts in the capacity of a circuit court. The word 
^^ thereifiy^ means in causes other than those of which 
the district courts generaUy had cognisance under the 
9t1i section of the act. 

This, court, in the cases of Clarke v. Bazadtme^ t 
Cranch^ 212* and BoUman and SwarhvouU ^ Cranck^ 
75. disclaimed any appellate jurisdiction not ex- 
pressly given by law; and by a late act, voL 8. p* 21. 
and voL 9. p* 116. extending jurisdiction in certain 
cases to state judges and state courts, the jurisdiction 
is given without appeal ; which shows that congress 
are not anxious that there should be an appeal from all 
the courts to which they have given jurisdiction. 
There is no appeal from the judge of the district of 
Orleans in cases where he exercises only the district 
court jurisdiction. In Kentucky there was no circuit 
cburt. The district judge, although he exercised the 
powers and jurisdiction of a circuit court, yet he did 
not hold a circuit court. His court was merely a dis- 
trict court. The courts of the United States can ex- 
ercise no jurisdiction not expressly given by statute* 
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S JJaflo*, SSr; Although this suit was upon a bond, ^^^•^••mav 
yet it was in fact a suit for a penalty or forfeiture, th» ij.s. 
like the case of the auctioneer's bond in 2 AwtH-uther^ V — — - 

586,597* 

» 

* 

This is as much a penalty as if it had been merely 
declared by the statute without having been put into 
the form of a bond* 

£. Livingston^ contra* . 

This court has jurisdiction in consequence of its be- 
ing the supreme court, aqd the other an inferior court* 
The terms supreme and inferior are correlative, and 
imply a power of revision in the superior court* 

The judiciary act of 1789 gives a writ of error 
from the supreme court to the district court of Ken- 
tucky, in all cases where a.writ of error would lie to a 
district court from a circuit court, as well as in those 
pses where a writ of error lies generally from the su« 
preme court to a circuit court* The word " therein^* 
means in that courts and not those cases only in which 
that court exercises the jurisdictioa of a circuit court* 

The act of congress gives the Orleans judge the 
^zme jurisdiction and powers as are given to the Ken- 
tacky judge. If it had been intended to give htm the 
same jurisdiction without limiting his power by the 
right of appeal, congress would not have used the word 
powers* The same powers, means no greater powers; 
but if the Kentucky judge had limited powers, and the 
Orleans judge has unlimited powers, the powers can** 
not be the same* 

C. LeCj same side, cited the case of Morgan v. CW/- 
lenderj 4 Cranth^ 370. in which this court decided that 
it hai jurisdiction in cases of appeal from the district 
court of Orleans* He also suggested the inconve- 
nience which would result from having a revenue court in 
Orleans not subject to the control of the suprenie court; 
and from a difference of construction in the laws re*^ 
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DiTRoiruiAv specting tiade^ commerce and revenue m di&rcitt 
TheV s. P^**^ ^^ ^^ territories of the United States. 

yones^ in reply, observed, that the inconvenience ari« 
sing from the want of uniformity of decision already ex* 
ists with respect to all cases under 2fiO0 dollars value, 
in which there can be no appeal, or writ of error. 

March 15. 

ft 

Marshall, Ch. J. delivered the opinion of the court, 
upon the questipn of jurisdiction, as follows : 

This is die first of several writs of error to sundry 
judgments rendered by the court of the United States 
for the territory of Orleans. 

The attorney-general having moved to dismiss them, 
because i^ writ of error lies from this court to that in 
any case, or, if ia any case, not in such a case as this ; 
the jurisdiction of this court becomes the first subject 
for consideration. 

The act erecting Louisiana into two territories 
establishes a district court in the territory of Orleans, 
consisting of one judge who ^ shsiU, in all things, have 
and exercise the same jurisdiction an^ powers which 
are, by law, given to, or may be exercised by, the judge 
of Kentucky district.^' 

On the part of the United States it is contended, 
that this description of the jurisdiction of the court of 
New OrieiKis does not imply a power of revision in 
this court siovilar to that which might have been exer- 
cised over the'judgments of the district court of Ken« 
tucky ; or, if it does, that a writ of error could not have 
been sustained to a judgment rendered by the district 
court of Kentucky, in such a case as this. 

» 

On the part of the plaindffs it is contended, that this 
court possesses a constitutional power to revise and 
correct the judgments of inferior courts ; or, if not so, 
that such a power is implied in the act by wluch the 
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eottrt of Orkaoti is created, taken ia contiection with Ovboitma^ 
the judicial act; aad that a writ of error would lie to a the^* % 
judgment rendered by. the court for the distria of &en« 
tiad^y, in such a caae as this. 

Every question originating in the constitution of the 
United States claims^ apd wiU receive, the moat aerioua 
consideration of this court. 

The third article of that instrument contmences with 
cyrganizing the judicial department. It consists of one 
supreme courts and of such inferior ccmrts as congress 
shall^ from time to time, ordain and esublish. Iq 
these courts is vested the judicial power of the United 
States. 

The first clauae of the second section enumerates the 
cases to which tkit power shall extend* 

The second clause of tb^ tffime section distributee 
the powers previously described* In some few cases 
the supreme court possesses original j urisdiction. The 
constitution then proceeds thus : *^ In all the other casea 
before mentioned the supreme court shall have appeU 
late juriadktion* both as to law and fact, with such ex- 
ceptions, and under such regolatipns, as the congresa ' 
shall make.'' 

It k contended that the word# of the constitution vest 
an appellate juriadiction in this court, which extends to 
every case not excepted by congress ; and that if the 
court had been created without any express definition 
or limitation of it^ powers, a &iU and comjdete appellate 
jurisdiction would have vested in it, which must have 
been exercised in all cases whatever. 

The fbroe of this argQnMsot 13 p^ceived and admit- 
ted. Had the judicial act isreated the supreme court, 
widioiK defining or limiting its jurisdiction, it must 
have been considered as possessing all the jurisdiction 
which. the constitution ass^ns to it* The iegislature 
would have exercised the power it possessed of orea* 
ting a supreme court as orduaed t^ the constitution s 

Vol. VI. B r 
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]biT«ot;«sEA» and, in omitting to exercise the right of excepting front 
Thc\j. S. its constitutional powers, would have necessarily left 
those powers undiminished. The appellate powers of 
this court are not given by ihe judicial act. They are 
given by the constitution. But they are limited and 
regulated by the judicial act, and by such other acta as 
have been passed on the subject. 

When the first legislature of the union proceeded to 
carry the third article of the constitution into effect, 
they must be understood as intending to execute the 
power they possessed of making exceptions to the ap- 
pellate jurisdiction of the supreme court. They have 
not, indeed, made these exceptions in express terms. 
They have not declared that the appellate power of the 
court shall not extend to certain cases ; but they have 
described affirmatively its jurisdiction, and this aflb:- 
mative description has been understood to mpLy a 
negative on the exercise of such a[^llate power as is 
not comprehended within it. 

The spirit as well as the letter of a statute must be 
tespected, and where the whole context of the bw de^ 
monstrates a particular intent in tl^ legislature to effect 
a certain object, some degree of implication may be 
ealled in to aid that intent. 

It is upon this principle that the court implies a 
legislative exception from its constitutional appellate 
power in the legislative affirmative description of those 
powers. 

Thus, a writ of error lies to the' judgment of a cir- 
cuit court, where the matter in controversy exceeds the 
value of 2,000 dollars. There is no express declara- 
tion that it will aot lie where the matter in controversy 
shall be of less value. But the court considers this af- 
firmative description as manifesting the intent ef the 
legislature to except from its appellate jurisdicdon all 
cases decided in the circuits where the matter in con- 
troversy is of less value, and implies negative words. 

This restricuon, however, being implied by the court, 
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and that impticatioa beiBg founded on the manifest in- D0«ovtt»4v 
tent of the< legislature, can be made only where that thb u. & 
manifest intent appears. It. ought not to be made for 
die purpose of defeating the intent of the legislature. 

Having made these observations on the constitution, 
the court will proceed to consider the acts on which 
its jurisdiction, in the present case, depends; and, first, 
to inquire whether it could take cognisance of this case 
had the judgment been rendered by the district court 
of Kentucky. 

The ninth section of the judicial act describes tho 
jurisdiction of the district courts* 

The tenth section declares that the district court of 
Kentucky, ^besides the jurisdiction aforesaid," shall 
exercise jurisdiction over all other causes, except ap- 
peals and writs of error, which are made cognisable in 
a circuit court, and shall proceed therein in the same 
manner as a circuit court: ^^ and writs of error and ap* 
peab shall lie from decisions therein to the supreme 
eourt, in the same causes as from a circuit court to the 
supreme court, and under the same regulations*'' 

• 

It is contended that this suit, which is an action on a 
bond conditioned to be void on the relanding of goods 
widiin the United States, is one of which die district 
courts have exclusive jurisdiction, and that a writ of 
error would not tie to, a judgment given in such a case. 

This court does not concur with the attorney-general 
in the opinion that a circuit court has no originsd juris- 
diction in a case of this description. But it is unneces- 
sary to say any thing on this point, because it is deem* 
ed clear that a writ of error is given in the case, how- 
ever this question might be decided. 

It would be difficult to conceive an intention in the 
le^slature to discriminate between judgments rendered 
by the district court of Kentucky, while exercising the 
powers of a district court, and those rendered by the 
aame court while exercising circuit powers, when it is 
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DtmtitrttsAv demoiMtrited that the kgUlatmre mokes no diatlflctioit 
TnmV. 8. ^^ ^^ caaea from their nature and character* Causes of 
which the chstrict courts have excfaisire original jmrisdic- 
tion are carried into the circmt courts, and then become 
the objects of the appellate jurisdiction of this court. 
It would be strange if» in a case where the powers of 
the two couru are unjted in one court, from whose judg* 
mentsanappealUes, causes, of which thedistrici comta 
have exclusive original jurisdiction; shoisld be excepted 
from the operation of the appellate power* It woidd 
require plain words to establish this eonstructioo* 

But the court is of opinion that the words import no 
such meaning. The constructton given by tbe attor- 
Bey»general to the word ^^ therein," as used in the last 
instance, in the clause of tbe tenth section^ which has 
breti cited, is too restricted. If, by force of this wotd, 
appeabwere given only in those causeato which the dia* 
trict court acted as a circuit court exerciaing its original 
jurisdiction, the legislature would not have added the 
words, ^ in tbe same causes as from a circnit oonrt.'' 
This addition, if not an absolute repetition, could only 
serve to create doubt where no doi^t would otherwise 
exist. 

The plain meaning of these words is, that where- 
ver the district court decides a cause which^ if decided 
in a circuit court, either in an original sttil, or on ao ap» 
peal, would be subject to a writ of error from the sn^ 
I»eme court, the judgment of the ^strict court shall, 
in like manner, be su^ta to a writ of error. 

This construction is, if possible, rendered sttU more 
obvious by the subsequent part of the same section, which 
describes the jurisdiction of tbe district court of Maine 
in the same terms. Ap|riy the restricted interpntation 
to the word, ^ therein,'' in that instance^ and the ek-- 
cuit court of Massachusetts would possess jurisdiction 
over causes in which the district court of Maioe acted 
as a circuit court s and not over those in which it acted 
as a district court ; a construction wluch is certsinty 
pot to be tolerated* 
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CM this judgment been rendered by the district Dvmetjii^^ir 
court of Kentucky, the jurisdiction of thifl court would tvb^U. S« 
have been perfectly clear. 

The remaining question admits of more doubt. 

It is said that the words used in the law creating 
the court of Orleans, describe the jurisdiction and 
powers of that court, not of this, and that they give 
no express jurisdiction to this court* Hence it is 
inferred, with considerable strength of reaaoning, that, 
no jurisdicdon exists. 

If the question depended singly upon the reference 
m^de in the law creating the court for the territory 
of Orleans to the court of Kentucky, the correctness of 
this raasonbg would perhaps he conceded. It would 
be found dij&:ult to maintain the proposition, that in« 
vesting the judge of the territory of Orleans with the 
same jurisdiction and powers which were exercised by 
the judge of Kentucky, imposed upon that jurisdiction 
the same restrictions arising from the power of a su-* 
perior court, as were imposed on the court of Ken- 
tucky* 

But the question does not depoid singly on this 
reference; it is influenced by other very essential con* 
siderations* 

Previous to the extension of the circuit system to 
the western states, district courts were erected in the 
states of Tennessee and Ohio, and their powers were 
described in the same terms with those which describe 
the powers of the court of Orleans. The same re* 
ference is made to the district court of Kentucky* 
Under diese laws this court has taken jurisdiction of 
a cause brought by writ of error from Tennessee. 
It b true the question was not moved, and, conse* 
quendy, still remains open. But can it be conceived 
lo have been the intention of the legislature to except^ 
from the appellate jurisdiction of the supreme court, 
all the causes decided in the western country, except 
those decided in Kentucky \ Can such an intention 
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lIvEovtftYAv'be thought poMible? Ought it to be inferred from 
Tnm'v. s« stndbiguous phrases i 

The constitutioo here becomes all important* The 
constitution and the laws are to be construed to- 
gether* It is to be recollected that the appellate 
powers of the supreme court are defined in the con- 
stitution, subject to such exceptions as congress may 
make. Congress has not expressly made any excepticHis ; 
but they are implied from the intent manifested by 
the affirmative description of its powers* It woidd be 
repugnant to every principle of sound construction, tm 
imply an exception against the intent. 

This question does not rest on the same principles 
as if there had been an express exception to the juris* 
diction of this court, and its power, in this case, was to 
be implied from the intent of the legislature. The 
exception is to be implied from the intent, and there 
is, consequently, a much more liberal operation to be 
given to the words^ by which the courts of the western 
country have been created. 

« 

It is believed to be the true intent of the legtslatore 
to |dace those courts precisely on the footing of ^e court 
of Kentucky, in every respect, and to subject their 
judgments, in the same manner, to the revision of the 
supreme court. Otherwise the court of Orleans would, 
in fact, be a supreme court. It would possess greater 
nnd less restricted powers than the court of K^cucky, 
which is, in terms, an inferior court. 

The question of jurisdiction being decided, it was 
stated by the counsel that the seven following cases 
on the docket, viz. the cases of Bera and others^ Con- 
nelly and others^ Castries and others, GiUs and others^ 
Chi Ids and others. Clay and ot hers, and Keene and others^ 
against the United States, all from New Orleans, stood 
upon the same pleas of unavoidable accident; excepting 
that in the cases of Bera and others, and Connelly and 
others, the accident was capture by the British, and 
prevention by superior force from relanding the goods 
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in the United States. The bond in Beret b case was Dp»ovma* 
dated the 21 at of March, 1808. The condition was the thb^u. s. 
same asin the case of Durousseau. 

P. B» Key^ E. Livingston^ €• Lee^ and jR» G^ 
Harper^ for the phiintitfs in error* 

These cases are all within the benefit of the act of 
congress passed the 12th of Marchy 1808, section S* voL 
9. p* 71. which enacts, ^Vthat in every case where 
a bond hath been or shall be given to the United States, 
tinder this act, or under the act entided * an act laying 
an embargo on all ships and vessels in the ports 
and harbours of the United States,' or under the act 
supplementary to the last-mentioned act, with condi- 
tion that certain goods, wares and merchandise, or tho 
cargo of a vessel, shall be relanded in some port of the 
United States ; the party or parties, to such bond shall, 
within four months after.the date of the same, produce 
to the collector of the port from which the vessel had 
been cleared with such goods, wares, merchandise, or 
cargo, a cerdficate of the relanding of the same from 
the collector of the proper port, on failure whereof the 
bond shall be put in suit, and in every such suit judg"* 
mcnt shall he given against the defendant, or defendants, 
unless prooj shall be produced of such relanding, or 
of loss by sea, or other unavoidable accident*^ 

It is contended that this act means loss by sea, of 
Joss by other unavoidable accident ; but this construc- 
tion is contradicted by the punctuation of the statute^ 
If it had been intended to have the construction con* 
tended for, it would have been pointed thus: unless 
proof shall be produced of such relanding or of loss^ 
by sea or other unavoidable accident." 1 he court 
can no more alter the punctuation of a statute than the 
words. To give it the construction contended for, is 
to make the legislature speak nonsense; it would 
make them say the sea is an accident* 

We consider this point as settled by the case of 
fhe United States \\ Ball and Worthy at this terni,, 
(ante^p. 171.) 
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OvmovMVAir ^mes. contra. 

The statute enlarges the obligatkm of the bond* TiM 
officer is bound to takeihe bond e3ucdy in the form 
prescribed by the statute. There is oniy one act 
which prescribes the form of the bond ; but there aie 
several acts which modify its effect* 

The third embargo act hasamiesed a new meaning to 
the condition of the bond* A bond taken under a knowii 
kw, has the meaning and effect declared by thsftlaw. 
The act contemplates two excuses, viz. loss by perils 
of the sea, and loss by superior force; but at all erents 
there must be a Iq99. 

But in this case there is not a sufficient averment of 
a necessity even of going into the Havanna, and dietie 
is noH|vern»ent of a loss. The detention at Havanw^ 
and not the injury by the winds and waves, is aver- 
red to be the reason why they could not comply with 
the condition of the bond* 

If a vessel be driven by a storm upon the coast of 
an enemy, and there captured, it is not a loss by perils of 
the sea. Peake^s Cases^ 130. Green v. Elmshf* The 
remote cause is never stated as the cause of .the loss* 
And an averment of loss by capture cannot be support- 
ed by evidence of a loss bv perils of the ae«». I Term 
Rep. 304. Kulen Kemp v. Vigne. 3 Bos. fc? PuU. 23. 
Matthie v. Potts. 1 Term Rep. 130. 

The third section of the third embargo act, vol 9. p. 
*i\. requires more strict proof than had been befcMre requi* 
red. .The legislature was competfnt to say what degree 
of proof should be required of a bon&Jide excuse. 
They have supposed that nothing but the loss of the 
thing itsdf could be satisfactory evidence of the im- 
possibility of complying with the condition of die bond* 

This is also the true grammatical construction of 
the sentence. After saying proof of rclanding, or of 
loss by sea, the word of is omitted. If proof of 
other unavoidable accident was intended to be admit- 
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€ed fi& lin excuse ihjthe same manner fl(8 pr6of of loss OtrttovMli^t 
by sea, the language would have been, proof of re- f^ 
landing, or of loss bf sea, or oj^odier unaVoi<teble ac- 
cident. If proof of unavoidable accident was ititend* 
ed as an excuse, diev would have said, or other un<» 
avoidaible accident which should actually render it ten* 
possible to reland the goods in the United States* - 

But as the clause now stands, if our opponents are 
right in their construction, proof of unavoidable ac- 
cident will be in Excuse, although it be not such an 
accident as would necessarily render, or shdUld actually 
have rendered, it impossible to comply with the con«> 
dition of the bond, whether it produce loss, or not, and 
whether it prevented the relanding, or not. 

It does not appear by the plea that the defendants 
did not make a great profit by the Voyage. 

E. Uvingston^ in reply. 

We are entitled to the benefit of the exception of 
dangers of the seas in the condition of the bond, and 
also to the benefit of the exception of unavoidable ac^- 
cident in the statute. 

The plea states as strong a case of necessity as that 
of the case of The United States v. Hall and Worthy 
decided by this court at this term* 

We have made out a clear case both under the ex^ 
ception of dangers of the seas, and under the pro* 
vision of the statute, in case of unavoidable accident* 
No man can be bound to do an impossibility. 

Insurance cases do not apply to the present; there 

the contract enumerates a great number of risks, and ' 

courts and litigants employ themselves in classing 

losses under one or another of those risks. In every 

other kind of contract, the expression, ** dangers of the 

seas^^ means every accident that can happen at sea. 

In a bill of lading the master contracts to deliver the 
Vol. VI. 8 8 V 
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IKraovMBAv gobdt at a certain place, the dangers of the seas ex- 
Tbb^u. s. cepted. No body ever supposed be would be liable 
if the goods should be captured or seized by the su- 
perior force of public enemies. 

The case cited from Bunhury was upon a statute 
which n quired proof that the goods perished in the 
sea ; but our statute has no such clause* 

MAasHALL, Ch. J. delivered an opinion to the fol- 
lowing effect; 

The court considered many of the points in these 
cases while they had the case of The United States v» 
Hall and Worth under consideration, and upon the pre- 
sent argument 1 understand it to be the unanimous 
opinion of the court, that the law is for the plaintifis 
in error, in all these cases. I cannot precisely %sy 
what are the grounds of that opinion; I can only state 
the reasoBs which have prevailed in my own mind* 

It is true, as contended on the part of the United 
States, that the legislature is competent to declare what 
evidence shall be received of the tacts offered in excuse 
for a violation of the letter of a sutute. 

I also agree with the counsel for the United States, 
that the words ol the statute, ^^ loss by sea or other uur 
avoidable accident^^ mean loss by sea, or loss by other 
unavoidable accident. 

But the question is, what sort of loss is meant ? It 
must be such a loss as necessarily prevents the party 
from complving with the condition of the bond. It is 
not necessary that it should be an actual destruction of 
the property, but such a loss only as necessarily pre-« 
vents the relanding of the goods* 

This statute is not like that upon which the prosecu- 
tion was founded in the case cited from Banbury, 
Our statute does not require evidence that the goods 
have ** perished in the seaJ*^ It only requires proof of 
such a loss, by an unavoidable accident, as prevents the 



nithXkAih^ of the cargo, according to the eondidon of l^vtovuuAv 
the bond. When the property is captured, and taken xhe u. S. 
away by the superior force of a foreign power so as to 
prevent the relanding, it is lost within the meaning of 
the statute by an unavoidable accident, although the 
owner may have received a (Compensation for it. 

Johnson^ J. I agree with the courl; in the result of the 
opinion, but not altogether upon the grounds stated by 
the Chief Justice. If the act in questtop will admit of 
two constructions, that should be adopted which is most 
consonant with the general principles of reason and 
justice. I cannot suppose that the legislature meant 
to do an unjust, or an unreasonable act* No man 
can be bound to do impossibilities. The legislature 
must be understood to mean that the party should be 
excused by showing the occurrence of such circum^ 
stances as rendered it impossible to perform the c(»idi- 
tton of the bond. To make his liubility depend upon 
the mere point of ultimate loss or gain would be unrea* 
sonable in the extreme. 

LtviNOSTOK,J. I concur in thereversal of these judgJi 
ments, but not in the construction which the Chief Justice 
puts upon the third sc^ction of the act of March, 1608. 

If the relandSng of the cargo in the United Statea 
had been prevented by any unavoidable accident what* 
ever, although the goods themselves were not hst^ it 
would, in my opinion, have furnished a good defence to 
this suit. 

If the Spanish government had forced a sale of the 
property ; and the proceeds had actually come to the 
hands of the owners, it would have made no differ* 
ence. Losi by sea is one excuse; unavoidable acci* 
,dent, whether followed by loas^ or not, is another^ 
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Dumo vaBA¥ Wasb^ington aod ToDD, Justices, agieed iac^iim 

TbbV s. ^^^ J^^« Livingston. 

Judgment reycroedp 



TYLER AND OTHERS v. TUEU 



An Miignee of TQIS was a case certified from the circuit court of 
teMright%Sr.^^di«trH;t of Vermont. 

•ot mainUin 

Sc S^°V; Tyler andoOien, as assi^ieea of Benjamin Tyler, 
violation of Ui« the original patentee of an improvement in 0:ist-n|iJla, 
pttmt which he caUed the wry-Jl^y or aide wheeL 

After a verdict for the plaintiffs, the juHg^ qf the 
court bek>v, upon a motion in arrest of judg^Enent, 
Wrre divided io opinion upon the question ^^ whether 
the plaintiffs, by their own showing, are legal assignees 
to maintain tlus action." 

There were two counts in the declaration. 

The first set forth tlie substance of the statutes upon 
the subject of patents fcH* useful discoveries, the rapta 
necessary to entitle the patentee to a pattmt for his in* 
vention^ and the patent itself, together with the specific 
cation, dated February 20, 1800. 

The averment of the assignment of the patetit right - 
to the pltttntiffs was in these words: ^ And the plain- 
tiffs fimher say, that the said Benjamin Tyler after- 
w^ds, to wit^ on the 15th day of May in the year h^st 
aforesaid, at said Clareroont, by his certain deed of 
that date by him signed, sealed, and to the plaintiff? 
then and there by the said Benjamin delivered, and 
Veady to be shown to the court, did in consideration of 
the sum of six thousand dollars, to him before that 
time by the plaintiffs pidd, grant, bargain, sell, assign 



> 



3^vi mt over to the plaiotiffs, thfir executors, udmioiB* TTz.Km 
trators iind assigns, all the rigbl, tkie and privilege in, Tubi. 
ufitOt and uver the said imprfovement in cbe said patent 
descr4bed, 9nd tbrreby vested in the said Benjamin ia 
ai^y pnrt of the United States, excepfing in the counties 
of Chitte0<len, Addison, Kutland and Windham, iQ 
tt|< s^e of Vermont." 

The second count, omitting the recital of the stsitute<i ' 
and of the patent, stated comcisely the sanx^ fact9« 
I'he averment of the assignment of the patent righ< 
was as follows : *^* And the said Benjamin 1 yler, after- 
ward^ and befoice the ei^piration of the ssud fourteen 
years, to wit, at said d^remont, 0n the 15th day o£ 
May, in the year U^t aforesaid,, l^ his certaia deed of 
that date by bim then and there signed, ie^d, and to 
the plaintiffs delivered, assigned to th« plaintifTs the full 
and exclusive right and liberty of making, constructing^ 
using, and vending to qthers to be used, the said im** 
provement, in and throughout the United States, ex^ 
cefttng in the counties of Chittenden, Addision, Rut- 
land and Windham, in the state of Vermont, as fully 
and amply as by said letters pateqt the said Benjamin 
Tyler was thereto entitled, and all his title and interest 
in and unto said improveau:nt coccepting an aforesaid*." 

Hubbard^ for the defendant, contended that the 
assignment, being of part of the patent right only, was 
not such as would authoriz^e the assignees to maintain 
an action on the statute* (^Laws U. S* ^voL 2. p. 202. 
( 4, 5. 

The fourth section of the act declares, ^ that it shall, 
be lawful for any inventor, his executor or administra- 
tor, to assign the title and interest in the said invention . 
at any time, and the assignee, having recorded the said 
assignment in the office ot the secretary of state, shall 
thereafter stand in the place of the original inventor both 
as to right and responsibility, and so the i^signees of 
assigns to any degree,'' 

The fifth section provides, ^^ that if any person shall' 
make, devise and use, or sell the thing so invented^ the 
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exclusive right of which shall, as aforesaid, have beeo 
secured to any person by patent, without the consent 
of the patentee, his exrcutors, administrators or assigns 
first obtained in writing, every person so offending shall 
forfeit and pay to the patentee a sum that shall be at 
least equal to three times the price for which the pa- 
tentee has usually sold or licensed to other persons the 
use of the said invention ; which may be recovered in 
an action on the case founded on this act, in the cir- 
cuit court of the United States, or any other court hav- 
ing competent jurisdiction/' 

It is evident from the whole purview of the statute^ 
especially from the 4th, 5th, 6th and 10th sections, that 
no person can be considered as an assignee under the 
statute, who is not the assignee of the xvhole ri|^t of 
the original patentee. 

Rodney^ Attorney-General, contra. 

Upon a motion in arrest of judgment, if the judges 
are divided, the motion fails, and the judgment ^must be 
entered of course. It must follow the verdict, unless 
sufficient cause be shown to the contrary. 1 SalL 17 ^ 
Ld. Raym. 271. 3 Mod. 156. 

If there can be no assignment but of the whole right, 
then the exception of particular counties is void; it be- 
ing repugnant to the prior words and intention of the 
grant. 

So if the jury find a fact inconsistent with a fact pre- 
viously found, the latter fact shall bte rejected. Cro^ 
Car. 130. 3 East. 6 Bac. Abr. 381. Ploxvd. 564. 1 Bh 
Com. a9. 2 Co. 83. 8 Co. 56. Dyer^ 35K 1 Co. %• 
1 Vent. 521. Cro. Eiiz. 244. 

The whole passed at law by the deed of assignment* 
The exceptions are in the nature of equitable assign- 
ments. 

On a subsequent day the court directed the foilowitig 
opinion to be certified to the circuit court for the dis^ 
trict of Vermont, viz. 
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It is the opiniao of the court that Ae plsuntiffs, by 
their own showing, are not legal assignees to maintain 
this action, in their own nacnes, and that the judgment 
of the circuit court be arrested. 




THE SCHOONER JULIANA v. THE UNITED 

STATES; 
and 
THE SHIP ALLIGATOR v. THE UNITED 

STATES. 



THESE were appeals from the sentence of the it wm bo 

circuit court for the district of Mar> land, affirming offence against 
the sentence of the district court, whi4^ condemned law uT uS 
the schooner Juliana^ and the ship Alligator and 8o«d« "a* of 
cargo, for a supposed violation of the 3d section of the po® tbem* into 
act of congress of the 9th of January^ 1808, entided another in the 
** An act supplementary to the act, entitled an act lay- ^^^^ ^[„i^i'ii 
ilig an embargo on all ships and vessels in the ports be with an in 
and harbours of the United States," by putting goods ^^^ ^ ^^^^ 
from the Juliana on board the Alligator. 

The libel, in the case of the Juliaika, stated, that on 
the first of January, 1808, she, being a Swedish vessel, 
cleared from Baltimore for Port au Pr/nce^ having on 
board 100 barrels of herrings, which were on board 
when her master was notified of the embargo ; that 
she proceeded on her voyage to her port of destination, 
but before she left Patapsco river, there were laden on 
board of her a complete cargo of merchandise, foreign 
and domestic, with which she proceeded, in prosecu- 
tion of her said voyage, until the Ist of January, 1808, 
when she was arrested by the officer of the custom- 
house of the port of Baltimore, and brought baok; 
after which, and while she was in^.that pbrt, viz. the 
11th of January, 1808, sundry goods, described in the 
libel, were taken and removed from the, Juliana and 
put on board the Alligator, then lying in the port of 
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IvLt AVA Baltimore, " contrary to the proTbhnss of Afc sfaitiftes 
of the said United Siates, in such case made and provi- 
ded, and with intent to violate thte provisions of the said 
statutes, for which cause she Was seized bv the collector 
of that port as tbrfeited* The libel in the case of the 
Alligator was a copy of diat against the Juliana. 

The words of that part of the 3d section of the act 
of January 9, 1808, voL 9* p. 11. upon which these 
libels were founded, are as follows: 

" And be it further enacted, that if any ship or vessel 
shall, during the continuance of the act to which this 
act is a supplement, depart from any port ot the United 
Stales without a clearance or permit ; or if any ship or 
vessel shall, contrary to the provisions of this act, or of 
the act to which this act is a supplemrnt, proct-ed to a 
foreign port or place, or trade with or put on board of 
any other ship or vessel, any goods, wares or mer« 
chaudise, of foreis^n or domestic growth or manufac* 
ture, such ships or vrssels, goods, wares and merchan- 
dise, shall be wholly forfeited." 

, Harper and Martin^ for the appellants, contended 

That the sentence ought to be reversed, 

1. Because it appears from the libel that if any goods 
were put on board the Alligator, it was after the Ju- 
liana had been seized and brought back, and while the 
Alligator was at the wharf a perfect hulk, totally unfit 
to proceed on a voyage, and entirely passive as to any 
improper use made of hen 

2. The libel does not charge that the goods put on 
board the Alligator were the same which were on 
board the Juliana when she was seized and brought back. 

S. It doct not charge that the owner of the Alligator 
had any knowledge of, or concern in, the business. 

4. The evidence is insufficient to prove any cause 
of condemnation. 
.5 
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5. It is not averred that the goods were put on J "li a»a 
board the AUigator with intent to export them; which th/u. 8. 
is the oiFence contemplated by the act. 

6. The libel does not allege that the seizure was 
made within the district of the seizing officer; nor upon 
the water. It does not appear to be a case of admiralty 
jurisdiction. 

The Attorney-General^ on the next day, abandoned 
the causes as untenable. 

Sentence reversed, and restitution ordered. 



THE SCHOONER RACHEL v. THE UNITED 

STATES. 



THIS was an appeal from the sentence of the dis- Ko sentence of 
trict court of the United States for the district of can b^Tffir^^d 
Orleans, which condemned the schooner Rachel for if the law un- 
having traded with certain prohibited ports of St. Do- J^'IY****^'* ^^^ 

«»:«^J; ^^•.o^.^T ♦^ *U^ «^#. JLf ^^»«^«o« forfeiture ac- 

mmgo, contrary to the act 01 congress. cmed has ex- 

pired, althongh 

The sentence of condemnation was passed, and the Son^^and^'sate 
vessel sold, and the proceeds paid over to the United had taken pUice. 
States, while the act was in force. The act had since *"y ^ ^ 
expired* It was a case within the principle decided paM over ta 
at last term, in the case of Teaton and Toung v. The ^^ ^f ^ 
United States^ but it having been made a question the expiration 
whether the sale and payment over of the money did 2*. . *® *»5- 
not prevent the operation of that principle, and there revening the 
being also a question of jurisdiction, the cause stood sentence, win 
over to this term for consideration. money**To *be 

repaid, hut 

The general question of Jurisdiction of that court JiII^*"^f thV 
having been settled at this term in the case of Serre proiierty, as if 
andLaralde v. Pitot and others^ and the fact of the sale J^ Jjjjlc*''* 
and payment over of the money being, admitted. 

Vol. VI. T t 
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Rachel Martin and P. B. Key^ for the claimants, prayed 
Tbb V S. ^^ court to direct that the proceeds diould be paid 
over to the clahnants* 

But the court said that it was a matter to be left 
to the consideration of the court below. This court 
will only make a general order for restitution of the 
property condemned* 



THE BRIGANTINE AMIABLE LUCY v. THE 

UNITED STATES. 



Theaetofeon. ERROR to the district court of the United States, 
r*h* f 'f b^*** ^^^ ^^^ district of Orleans, to reverse the sentence of 
vey* iMid, to diat court which coniiemned the brigancine Luiy, for 
prevent the importing a slave from the West indies, contrary to 
i^td'^wM ^^^ act «** congress of the 28rA of February^ 1803, voL 
into eertain 6. /^^ 212* entitled ^^ An act to prevent the importation 
•tate«,^where, ^j- certain persoos into certain ^tates^ where, by the 
thereof, their laws thereof their admission is prohibited;" by the first 
ftdmisnon » g^ction of which it is enacted, that no master of a ves- 

prohibited, i* « <^< % i_ n • a. • 

not in foree in sel, ^^ or any Other person^ shall impon or bring, or 
the teri-itorj cause to be imported or brought, any necrro, mulatto, 

of Orleant. ' i r i ? . ' P ^ • . ' 

or other person of colour, not being a native, a atizen, 
or registered seaman of the United States, or seamen, 
natives of countries beyond the Cape of Good Hope, 
into any port or place of the United States, tuhxh 
port or place shall be situated in any state which by law 
has prohibited^ or shall prohibit^ the admission or importO' 
- tion of such negro^^'* fePc. 

And by the second section it is enacted, ^ that if 
any such negro or mulatto, or other person of colour, 
shall be landed from on board any ship or vessel, in 
any of the ports or places aforesaid^ or on the coast^ 
any state prohibiting the admission or importation as 
aforesaid, the said ship or vessel/' &c* ^^^all be for- 
feited to the United States.'* 

By the seventh section of the act of Mardi 26, 180^9. 
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^^ ercetiog Louisiana, into two territories, and provi- AvTASLf 
ding for the temporary government thereof,** (^Laws L»oy 
(/• S. voL 7. p. 116.) it is enacted, that the above act of ^he^U. 9. 
28th of February, 1803, '''' ^haU extend io^ and have full 
Jorce and effect in, the above mentioned territories.'* 

And the tenth section of the same act {yoL 7^p» 119.) 
prohibits the importation of slaves into the territory of 
Orleans, from any place without the United States, un- 
der the penalty of 300 dollars; and also prohibits, un« 
der the like penalty, the importation from the United 
3tates of any slave imported into the United States 
since the first of May, 1 798, and of all other slaves 
except by a citizen of the United Scates removing into 
the territory for actual setdtment, and being the bond 
Jide owner of such slaves, at the time of such removal. 

By the fourth section of the act of March 2, 1805, 
voL 7. p. 281* entitled, *^ An act further providing for 
the government of the territory ot Oileans,'^ it is en- 
acted, *' that the laws in force in the said territory at the 
commencement of this avt^ and not inconsistent with the 
provisions thereof shall continue in force until altered^ 
modifird or repealed by the legislature,^' by th;»t ai t es- 
tablished* And the eighth section enarts, '^that so 
much of an act, entitled, an act erecting Louisiana into 
two territories, and provi^ling for the temporary govem- 
XBent thereof, a« is repugnant with this act, shall^ from 
and after the first Monday of November next, be re^ 
pealed; and the residue of the said act shall continue in 
fuilforce^ until repealed^ any 'thing in the 16th section of 
the act to the contrary notwithstanding." 

This act (March 2, 1805) estabfishes a government 
for the territory of Orleans, similar to that before ex- 
ercised in the Mississippi territory, {vol 5. p. 164.) 
with a few exceptions. The fifth section declares that 
the article of the ordinance of the old congress for 
- the government of the territory north- west of the Ohio, 
which prohibits slavery, is excluded from all operation 
within the territory of Orleans. 

{t was admitted that the territorial legiabiture had 
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^"lu *^* never passed any law prohibiting the importation of 

T. slaves. 

Th« u 9. 

It was contended by Rodney^ Attomey-Gener J, that 
as congress by the act of the 26th of March, 1804, pro- 
hibited the importation of slaves from foreign countries 
into the territory of Orleans, aAd as the same act cx- 

?rf ssly extends to the territory the act of the 28th of 
''ebruary, 1803, which forfeits the ship which imports 
a slave into a state where kuch importation is prohibited, 
the evident meaning and intention of congress was, to 
declare thai the vessel should be forfeited which should 
import a slave into the territory of Orleans. 

^ E. Uvinffstorij contra, contended, that inasmuch as 
the terntorial legislature of Orleans had never pro- 
hibited such importation, the act of the 28th of Fe- 
bruary, 1803, did not apply, tf the territory is to be 
assimilated to a state, so as to bring the case within 
the spirit of the law, yet, there must have been a pro- 
hibition by the territorial legislature, to make it a pa- 
rallel case. 

And of that opinion was this court, the case having 
been submitted without argument. 

Sentence reversed. 



SERE AND LARALDE v. PITOT AND OTHERS. 



A general as- ERROR to the district court of the United States 
"^eets ^ *an ^^^ ^^^ district of Orleans, in a suit in equit}% in which 
insolvent GSkn-Sere £sP Laratde were cempiainants^ against Pitot and 
not sue in the ^^^r*, defendants. 

federal courts, ' 

if his assignor 

could not have The complainants stated, diat they were aliens^ and 

oonrts. syndics of the creditors of the joint concern of Dumas 

The citizens & Janeau, Pierre Lavergne and Joseph Faurie ; that 

rj ^ of Orleans ^'^^i^ died insolvent; that Dumas & Janeau were 
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ako insolvent, and' made a surrender of all their eiFects ***■ 
to their creditors, and that Lavergne acknowledged Pitot^ 
himself to be unable to pay the debts of the joint con- ^-^^^-^iX 
cem: that the ioint concern, as well as the individuality '"^ *?1 
members, being insolvent, ^^ application was made by digtrict court 
their creditors to the superior court of the territory of °f 1^^"'^^ 7*'*c 
Orleans, and such proceedings ^ere thereupon had that, oLe" in ivhich 
according to the laws of the said territory, the com- a dtixen of 
plainants were, at a meeting of the creditors of the said tucT^^^nd ^ht 
partnership, duly nominated syndics for the said credit* sued in tiie 
ors, and, ify the lotus of the said territory^ all the.esiate^ tocky. 
rights and credits of the said partnership were vested 
in the complainants* They also stated that the defend- 
ants were citizens of the United States. 

The defendants pleaded to the jurisdiction, and the 
court below allowed the plea. 

E» Livingston^ for the plaintiffs in error, contended, 

1« That the eleventh section of the judiciary act of 
1789 did not apply to those assignees to whom the cho* 
ses in action of an insolvent were transferred by ope- 
lation 6f law, as in the case of executors and adminis- 
trators. 4 Cranchy 306. Chappedelaine v« Decheneau; 
and, 

2. That under the third article of the constitution of 
the United States, and the judiciary act of 1789, it 
was sufficient to aver one of the parties to be a citizen 
of the United States, generally, if the other party 
were an alien* It is to be presumed that he was 
a citizen of some one of the ^states. 

Harper^ contra* 

The judiciary act is express in prohibiting a suit in 
the federal court by an assignee, if the suit could not - 
have been maintained between the original parties. 
The expression is general, " or other chose in action^ 
which comprehends the present case. 

By the constitution, if one party be an alien the 
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Ssu other mutt be a citizen fA one of ike staUs; it is not 
Pi TOT. aiifficient that he be a citizen of one ot the territories 
of the United States. 

The case of Chappedelame was that of an adminia- 
trator^ this is of a mere assignee* 

Livingston^ in reply. 

The act of congress speaks of recovering the cajt- 
tents of a chose in action^ evidently referring only to 
cases of individual assignments of particular choses in 
mctton^ not to a general assignment of all his efiects bjr 
an insolvent. * ' 

March 17. 

Marshall, Ch. J. delivered the opinion of the 
court as follows, viz* 

This sait was brought in the court of the United 
States for the Orleans territory', by the plaintiffs, who 
are aliens, and syndics or assignees of a trading coosv 
paay composed of citizens of that territory, who have 
become insolvent. The defendants are citizenaof the 
territory, and have pleaded to the jurisdiction of the 
court. Their plea was sustained, and the cause now 
comes on to be heard on a writ of error to that judg- 
ment* 

Two objections are made to the jurisdiction of the 
district court. 

1. That the suit is brought by the assignees of a 
chos in actio n, in a case where it could not have been 
prosecuted, if no assignment had been made* 

2. That the district court cannot entertain juris* 
diction, because the defendants are not citizens of any 
state. 

The first objection rests on the 11th section of the 
judicial act, which declares ^* that no district or 
circuit court shall have cognisance of any suit to re* 
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eover the contents of 9ay fromisudry note, or other 
chose in action^ in favour of an assignee, unless a suit 
might have been prosecuted in such court, to recover 
the said contents, if no assignment had been made.** 

, The plaintiffs are admitted to be the assignees of a 
ehose in action; but it is contended that they are not 
within the meaning of the provision which has been 
cited, because this is a suit tor cash, bills and notes, 
generally, by persons to whom the law transfers them, 
and not by such an assignee as is contemplated in the 
judicial act. The words of the act are said to apply 
obviously to assignments made by the party himself, 
on an actual note, or other cAo^^ in action^ assignable by 
the proprietor thereof, and that the word ** contents** 
cannot, by any fair construction, be applied to accounts 
or unliquidated claims. Apprehensions, it is said, 
werefcntertained that fictitious assignments might be 
made to give jurisdiction to a federal court, and, to 
guard against this mischief, every case of an assignment 
by a party holding transfc raUe paper, was excepted 
from the jurisdiction of the federal courts, unless the 
original holder might have sued in them. 

Without doubt, assignable paper,^ being the chose in 
action most usually transferred, was in the mind of 
the legislature when the law was framed; and the 
words of the provision are therefore best adapted to 
thai class of assignments. But there is no reason to 
believe that the legislature were not equally disposed to 
except from the jurisdiction of the federal courts those 
who could sue in virtue of equitable assignments, and 
those who could sue in virtue of legal assignments* 
The assignee of all the open accounts of a merchant 
might, under certain circumstances, be permitted to 
sue in equity, in his own name, and there would be as 
much reason to exclude him from the federal courts, 
as to exclude the same person, when the assignee 
of a particular note. 1 he term ^^ other chose 'in 
action^^ is broad enough to comprehend either 
case ; and the word *^ contents,*' is too ambiguous 
in its import, to restrain that general term. The 
^^ contents'* of a note are the sum it shows to be due ^ 
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and the same may, without much violence to languaget 
be said of an account. 

The cii^cumstance, that the assignment was made by 
operation of law, and not by the act of the party^ 
might probably take the case out of the policy of the 
act, but not out of its letter and meaning. The leps- 
lature has made no exception in favour of assignments 
so made. It is still a suit to recover a chose in action 
in favour of an assignee, which suit could not have 
been prosecuted if no assignment had been made; 
ai^d is therefore within the very terms of the law* 
The case decided in 4 Cranch^ was on a suit brought 
by an administrator, and a residuary legatee, who were 
both aliens. The representatives of a deceased person 
are not usually designated by the term ^^ assignees,'' 
and are, therefore, not within the words of the act. 
That case, therefore, is not deemed a full precedent 
for this. 

It is the opinion of the court that the plaintiffs had 
BO right to maintain this suit in the district court 
against a citizen of the Orleans territory, they being 
the assignees of persons who were also citizens of that 
territory. 

It is of so much importance to the people of Orleans 
to decide oh the second objection, that the court will 
proceed to consider that likewise. 

Whether the citizens of the territory of Orleans are 
to be considered as the citizens of a state, within the 
meaning of the constitution, is a question of some diffi* 
culty which would be decided, should one of them sue 
in any of the circuit courts of the United States. The 
present inquiry is limited to a suit brought by or 
against a citizen of the territory, in the district court 
•f Orleans. 

The power of governing and of legislating for a ter- 
ritory is the inevitable consequence of the right to 
acquire and to hold territory* Could this position be 
cotltested, the constitution of the United States de- 
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chi^ that <* congress dhdl have power to dispose of Stiifc 
and make all needful rales and regulations respecting 
tfie territory or other prppcrty belonging to the Uni« 
ted States.'' Accordingly^ we find congress possess* 
ing and exercising the absolute and undisputed power 
of govehiing and legislating for the temtoiy of Or* 
leans. Congress has given them a legislative, an ex- 
ecutive, and a judiciary, with such powers as it has beea 
their will to assign to those departments respectively. 

The court possesses the same jurisdiction which 
was possessed by the court of Kentucky* In the 
court of Kentucky, a citizen of Kentucky may sue or 
be sued. But it is said that this privilege is not im* 
parted to a citizen of Orleans, because he is not a 
citizen of a state* But this objection is founded on 
the idea that the constitution restrains congress from 
giving the court of the territory jurisdiction over a 
case brought by or against a citizen of the territory* 
This idea is most clearly not to be sustained, and, of 
consequence, that court must be considered as having 
such jurisdiction as congress intended to give it* 

Let us inquire what would be the jurisdicdon of the 
court, on this restricted construction* 

It would have no jurisdiction over a suit brought 
by or against a citizen of the territory, although an 
alien, or a citizen of another state might be a party* 

It would have no jurisdiction over a suit brought by 
d citizen of one state, against a citizen of another state, 
because neither party would be sT citizen of the ^* state^ 
in which the court sat* Of what civil causes, then, 
between private individuals, would it have jurisdiction t 
Only of suits between an alien and a citizen of another 
state who should be found in Orleans* Can this be 
presumed to have been the intendon of the legislature 
in giving the territory a court possessing the same jur 
risdiction and power with that of Kentucky* 

The principal motive for giving federal courts ju* 
risdiction, is to secure aliens and citileos of other 
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«t«te9 fix>m Ibcal prejudices. Yet ail vAiO couM 6c 
affected by them are, by thiftconatmction, excluded 
from those courts* There could scarcely ever be m 
Oivil action between individuals of which the court could 
takecogniaance, and if such a case should arise^ it w^uld 
be one in which no prejudice is to be apprehended* 

It is the rtinanimous opinion of the court that, by a 
fair construction of the act, the citizens of the territory 
of Orleans may sue and be sued in that court in the 
same cases in which a dtizen of Kentucky may sue 
and be sued in the coinrt of Kentucky^ 

Judgment affirmed with costs. 



THE. MARYLAND INSURANCE COMPANY v 
RUDEN'S ADMINISTRATOR^ 



What is rca- ERROR to thc Circuit court for the district of Mary- 
for^aUand^^ land in an action of covenant upon a policy of insunoice 
mentis a ques- upon the cargo of the brig Sally at and from Surinam 

tion for the iu- ^ K*»iiir Vnrlr 
ry to decide*^ ■^^^^•^^'^'^* 
under the di- • 

^^ ^ •^ T^^^^. ^^ ^^ warranty as to the character of the 

The operation property •^ 
of a coneeal* 

poircj, de- Upon the trial ^low the plaintiffs in error took three 
pends on its bills of exception J and the* verdict and judgment be- 

matertaiity to • • ^ u /i i v i • • r 

the risk/ and »og against thcm, they brought their writ of error. 

this materiality 

ihe "cSem" T^ie cause was argued by Winder and Mirtin, for the 
tion ofajary. plaintiffs in error • and by Hjorper^ f(H*the dtfendaiU* 

A bill Of lading -^ " / r » J 

stating the pro- t • <• 

jierty to be- The case being fud^y stated by the Chief Justice in 
and^ i^^is not ^^^livcring the opinion of the court, it is deemed unn«> 
conclusive evi. cessary to report the arguments of counseL 

dence, and does . 

not estop Jt. TUt 1, ^w 

from showing March IT* 

the property 

^otuur."^ ^^ MARiHAti^ Cb. J. d^ivcred the opinion of the comt. 
as follows: 
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TKis case depends on the correctness of die drcuit Mita.li»«€Jin 
* court m giving some opinions, and refusing others, to R^iixi^'r 

ADMxmhAi 



which exceptions have been taken« 



It appears diat, on the '23d of October, die assured 
received notice of the capture of die vessel insured, and 
that, on the 25th, he wrote a letter abandoning to the 
underwriters, which letter was receivt^ in /course of 
the mail, and immediately acted upon.t Soflaereasons 
were assigned, by the plaintiff, below, for notrhavinj^ 
abandoned more immediately after recdving notice t^f 
the capture, and the defendant 'below moved the cbuli 
to instruct the ^ury that the assured did not elect to 
abandon in reasouaUe time. To the refusal ofjthe 
court to give this instruction the fijrsteaEceptkm istaken. 

It has been repeatedu declared by this court that 
what is reasonable time for abandonment is a question 
compounded -of fact and law, of which the jury must 
judge under die direction of a court. It does . not . ap- 
pear that the court below erred in refusing, in thiscase^' 
to give the instruction required. 

The insured was asubject of a belligerent power, but 
had resided four years in thetJnited States. His letter, 
representing the risk, was laid before the jury, and a good 
deal of testim<M3y was taken to prove that abeUigerent not 
named, in the representadon was interested in die cargo* 
Some counter testimony was also introduced by di^ 
assured. Whereupon the counsel for the : underwri* 
ters moved the court to instruct the jury that, if thej^ 
believe the facts stated by him, there was such a con- 
cealment as, in contemplation of law, vitiated the poli- 
cy. This direction the court refused to give, but did 
direcl: the jury that, if they should be of opinion that ^y 
circumstances were stated by Ruden, pr his agent,, ot 
that any circumstances were, suppressed by either of 
tlvem, which, in the opinion of the jury, would increase 
the risk, then the plaintiff cannot recoveCi, 

• .it'. .••.,■ 

To this opinion an exception was taken. 

It is well setded that the operation of any iconee^ 
^ent on the policy depends on its materiality to the 
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Mim. Iv. Co. risk, and diis court has decided that this materality ia 
Rvpu's * suhject for the conBideraaon of a jury. Conaequendy^ 
A»Mtvi«. the court below did right in Icamg k to thenu 

TBJLrOK. ^ 



The counsel for the undenrriters dien gave some 
my strong evidence to prove that the property insured 
was not the sole property of the assured, I>ut was pro* 

Erty in which another person held a joint interest* 
me counter tesctmony was adduced ; on which the 
defendant bdow moved die court to direct the jury to 
find that the property was not the sole property -of 
Ruden^ but die joint properqr of Rudea and another* 



direction also the court refused to gtve« and 
did direct tike juty thit it was .dieir jieodiar province 
to dcrtermioe the fact whedier Ruden was the sole 
ownt* r of die prop^^, or not; and to diis qpmioa an ex«» 
cepcioii was taken* 

It b contended by die i^aintiflEi in error that die 
testiaEiony ofiered by them, among which was the biU 
of lading statitig the property to belong to Ruden and 
another, was such as absolutely to conclude him, and 
estop him Ivom denying that aiu>tber was concerned in 
the cargo* 

The court is not of diis opinion* The covering i>C 
property doesnot conclude the peiBon interested, so as to 
estop faim ^rom proving the truth of the case. There 
is ihe iess^ reason for that elect bebg given to these p«« 
pers in this case^ because die lener to the underwriters 
indicated that the cargo ttiight be shipped in the name 
of other persons* 

» • 

If ^ insured was not absolotely estopped, the court 
cKd not err in permitting .the jury to weig^ his testi- 
nsony. They liad a right to wei|^ at, and to decide to 
whom the propeity belonged* If their verdict was 
against evidence, the only remedy wi|s a new trial to be 
granted by the court in which the verdict was found* 

There is no error, and the judgment is to be affirm* 
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MATTERS CONTAINED IN THIS VOLUMB. 



ABANDONMENT. 

!• The agent, who makes insurance 
lor bis principal, has authority to 
abandon without a formal letter 
of attorney. Chetapeake Int. Co. v. 
Stark, 268 

% The informality of a deed of ces- 
sion is linimportantf because* if 
the abandonment be unexcep- 
tionable, the property vests im- 
mediately in the underwriters, 
and the deed is not essential to 
the rights of either party. Id* ib* 

.3. If the abandonment be legal, it 
puts the underwriters completely 
m the place of the assured, and 
the agent of the assured becomes 
the agent of the underwriters. 
/rf. ib. 

4. A special yerdict is defective 
which does not find whether the 
abandonment was in reasona|>le 
time. Id* ib. 

^ What is reasonable time of aban- 
donment is a question compound- 



ed of fact and law, which must 
be found h\ a jury under the di- 
rection or a court Chesapeake 
Jna. Co. V. Siark, 269 

Maryland Jns. Co. v. Huden^ 33B 
6. The right to abandon may be 
kept in suspense by mutual con- 
sent, Livingston, V. Maryland Ine. 

Co. 3r4 

ACCIDENT. 

Ta an action of debt for the penalty 
of an embargo bond, it b a good 
plea, under the act of congress of 
the 13th of March, 1808, s. S. 
that the party was prevented from 
relanding the p^uods in the Uni- 
ted States, ^ unavoidabie acciaent. 
Durouteeau v United Statee, 308 

ADMINISTRATOIL 

» 

In Virgima, if the defendant die 
after interlocutory judgment and 
tkfnrit of inquiry awaraed, his admi- 
nistrator, upon eeirc/aeiaet can 
only plead what his intestate could 
hav^ pleatUd. AT^SJUfAtT. Qraig*M 
ddmtnktratore^ 182 
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ADMIRALTY. 

1. In an actbn upon a policy on pro- 
perty warranted neutnilt '* procif 
of which to be required in the 
United States only," a sentence 
of condemnAtion in a foreign court 
of admiralty, upon the ground of 
breach of blockade, is not conclu- 
•ive evidence of a violation of the 
warranty, Maryland Im^ Co- v. 
W00J4, 29 

% The British orders in council of 
the 11th of November, 1807, did 
not prohibit a direct voyage from 
the United States to a colony of 
France. King v. Delamare In^ 

Co. n 

S. A vessel having violated a law of 
the United States cannot be seized 
for such violation, afler the law 
has expired, unless some special 
provision be made therefor by 
statute. The Uniud Statei v. 
Skip Mtlem, 303 

4. In Oilier to prove the condemna- 
tion of a vessel, it it only neces- 
sary to produce the libel and#en- 
tenee. Marine Ins. Co. of Altyeandria 
v. Hodgson, 206 

$. No tientence of condemnation can 
be affirmed if the law, under 
which the forfeiture accrued, has 
expired, although a condem- 

" nation and sale may have taken 
place, and the monev paid over 
to the ^United States "before the 
expiration of the law. This court, 
in lYversing the sentence, will 
not order the money to be repaid, 
but wilt award rtHitution of the 
property, as if no sale had been 
anade. Schooner Rachel v. United 
States, ^29 

AD QUOD DAMNUM. 

Jl. An appeal lies to the supreme 
court, from an order of the ciixuit 
ce«irt of the district of Columbia, 

> ^foashing an inquisition in the na» 
iMre of a writ of ad quod dammtm* 
Cvetioo V. George TVoa itnd Alex* 

mdri€h OA, 232 

^ The circlet conrt for the district 
'. ^f Columbia hjui no jurisdiction, 



upon motion to quash an Inquis^ 
tion taken under the act, " to au- 
thorize 'the making of a turnpike 
road from Mason's Causey to 
Alexandria^^ Custiss v, George 
nottt and Alexandria Co, 233 

1 

AGENT. 

1. An agent who makes insurance for 
his principal has authority to 
abandon without a formal letter 
of attorney. Chesapeake Ins. Co. 
V. Stark, 268 

3. After abandonment, the agent of 
the insured becomes the agent of 
the underwriters. Id. ^ ib^ 

ALEXANDRIA. 

1. The separation of Alexandria from 
Virginia did not affect existing 
contracts between individuals. 
Kom V. The Fire Ins. Co, 192 

2. The insurance upon buildings in 

Alexandria did not cease by the 
separation, although the company 
could only insure houses in Vir- 
ginia. Id, ib. 

ALIEN. 

!• A certificate by a competent court 
that an alien has taken the oath 
prescribed by the act respecting 
naturalization, raises a presump" 
tion that the court was satisfied 
as to tlie moral character of the 
alien, and of his attachment to the 
principles of the constitution of 
the United States, &c. Campbell 
V. Gordon, 176 

2. The oath of naturalization,' when 
taken, confers the rights of a citi* 
zen. Id. i6» 

3. It is not necessary that there 
should be an order of court ad- 
mitting him to become a citizen. 
Id. ib. 

. The children of persons duly 
naturalized before the 14th of 
April, 1802, being under age at 
' the time of the naturalization of 
tlicir parent, were, if dwelling in 
the United States^ on thp 14th of 
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ApriU 18Q2, to be conaidered as 
citizens of the United States. 
Campbell v. Gordon^ 177 

' AMENDMENT. 

,1. The refusal of an inferior coart to 
allow a plea to be amended^ or a 
new plea to be filed, or to grrant 
a new trial, or to continue a 
cause, cannot be assigned as er- 
ror. Marine Itu. Co, of Alexandria 
V. Hodgson, 206 

2* Afler a cause is remanded to the 
inferior court, such court may 
receive additional pleas, or admit 
amendments to those already 
filed, even afler the appellate 
court has decided such pleas 
. t o be bad upon demui*rer* Id. 

a. 

3. A fault in the declaration, which 
would have been sufficient ground 
to arrest the judgment, is fatal 
upon a writ of error. Slacum v. 
Fomeroy, 221 

4» This court will not direct the 
court below to allow the proceed- 
inji^s to be amended. Skeehy v. 
Mandemlle, 254 

ANSWER. 



2. 



ft 



1m The answer of a defendant is eri- 
dence against the plaintiflT, al- 
though it be doubtful whether a 
decree can be made against such 
defendant. Field v. Holland, 9 
The answer of one defendant 
is evidence against other defend- 
ants claiming through him. Id ib. 
The answer of a defendant, who 
is substantiaMy a plaintiif, is not 
evidence against the other de- 
fendants* Id. ib. 

ASSIGNMENT. 



|. A bond, in an action upon which 
it would be necessary to assign 
breaches, and call ia a jury to 
assess damages, is not assignable 
under the statute of Virginia. 
Lev;i^y, Harvtood, 82 



2. In an action* in Virginia, b^ the 
assignee of a negotiable promissory 
note against the mater, the latter 
may set off a negotiable note of' 
the Mssisnor, which he held at the 
time of receiving notice* of the 
assignment of his own note, al- 
though the note thus set off was 
not due at the time of the notice, 
but became due before the note 
upon whioh the suit was brought. 
Stewart v. Anderson, ,. 204 

o. The assignee of part of a patent 
right cannot maintain an action 
on the case for a violation pf the 
patent. Tyler v TueU. 324 

4. A general assignee of the effects 
of an insolvent cannot sue in the 
federal courts, if his assig^nqr 
could not have sued in those 
courts. Sere v. Pitott 532 

ATTACHMENT. 

The marshal of the district of Co* 
lumAia is bound to serve a 
subpana in chancery as soon as 
he reasonably can ; and the ser- 
vice of such subpana, in cas^ of 
a chancery attachment tn Virginia, 
will make the garnishee liable tf 
he pays away the money af\er 
notice of the subpana. Kennedy v. 
£rent, 187 



ATTORNEVv 



See Agem. 
AUDITOR*' 

1. The report of auditors appointed 
by consent of parties, in a suit in 
equity, is not in the nature of an 
award by arbitrators, but may be 
set aside by the court, although 
neither fraud, corruption, or gross 
misconduct, on the part of the 
auditors, be proved. Fiela v. Uol* 



land. 



8 



2. Without expressly revoking an or- 
der of reference to auditors, the 
court may direct an issue to be 
tried* LU 9 
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BAR. 

1. A pfomissoiy note ghen and re* 
eerved for, and tn discharge of an 
open acc(ntnt> it a bar to an ac- 
tion upon the open account, al- 
though the note be not paid. JAcr- 
hy T. MandevUle^ ^ 2S3 

2. A several suit and ^ judgment 
against one of two joint makers 
of a promissory note» is no bar 
to a/o{Ji/ action aj^ainst both upon 
the same note. Id, 354 

3. Infancy is a bar to an action by an 
owner against his supercargo fop 
breach of instructions; hut not 
to an action of trover fop the g^ods. 
VoMte y. Smithy 226, 

BILL OF EXCEPTIONS. 

A bill of exceptions ought to state 
that evidence was offered of the 
facts upon which the opinion of 
the court was prayed. Vastt v. 
Smithy 226 

BILL OF EXCHANGE. 

1. In an action by the endorsee 

ap^inst tbe endorsor •f a foreign 
bill of exchange, the defendant 
is liable for damages according to 
the law of the place where the 
bill was endorsed. Siacum v« 
Pomerojf 231 

2. The endorsement of a bill of ex- 
change is a new and substantive 
contract. Id. i^, 

3. In an action of debt against the 
endorsor of a bill of exchange 
under the statute of Virj^inia, it 
is necessary that the declaration 
should aver notice of the protest 
for non-payment. Id* ib, 

BILL OF LADING. 

A bill of lading i« not conciushe evi- 
dence of property* Maryland Ine, 
• Ob* V, itudcjj^ 338 



BLOCKADE. 

L In an action 4ipon a policy on f>ro« 
perty warranted neutral, '* proof 
of which to be required in the 
United States only," a sentence 
of condemnation in a foreign court 
of admiralty, ^upon tbe ground of 
breach of blookade, is not con- 
clusive evidence of a violation of 
the warranty. Maryland hi*. Co. 
V Woods^ 29 

2. ^«r«, whether breach of blockade 
by a vessel not warranted neutral, 
would discharge the underwri- 
ters > Id. ilK 

3. If a vessel sail to a port within 
the policy, with intent to go to a 
port not within the policy* in 
case the former should be blocka* 
ded, this is not a deviation. Id. ib. 

4 A vessel might lawfully sail fye 
a port in the West Indies., known 
to be blockaded, until she was 
warned off, according to tbe 
British orders of April, 180i. 

She was not bound, to make inquliy 
elsewhere than of the blockading 
force. Id 30 



BOND. 

1. A bond, in an action upon whidi it 

would be necessary to assign 
breaches, andcall in a jury to assess 
damages,- is not assignee under 
the sUtute of Virginia. Leai* v. 
Harmoodt 83 

2. If a vessel be driven by stress of 

weather to the West Indies, and 
the cargo be there detained by 
the government of the place, this 
is such a casualty as comes with- 
in the exception of <* danger* of 
the teat^^ in the condition of an 
embargo bond. United State* v. 

Sail, \n 

3. A bond, executed in pursuance of 
articles of agreement, nuy, in 
equity, be restrained by those 
articles. Finley v Lynn, 238 

BOUNDARIES. 

!• A grant of an Island by name, in the 
Potomac River, superadding the 
courses and distances of the lines 
thereof, which on resurvey are 
now found to exclude part of the 
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klttndt iiritl pass the fphoU island* 
Liidge V. Lee^ 237 

BRITISH PROPERTY. 

See CortfitcatioH, 286 

c 

CHANCERY. 

1. See Attditifr, 1. & 2. 8 

2. The practice, in Kentucky, of 
calling a jury to ascertain the 
facts in chancery causes is not 
correct. Maane v. Vatu, 148 

3* A suit in chancery by one who 
has the prior equity against.him 
who has the eldest patent, is in 
its nature local, and if it be a 
nei^ question of title, must be 
tried in the district where the 
land ties; but if it be a case of 
eontractf or trutt, or fraud, it is to 
be tried in the district where the 
defendant may be found. Id, ib, 

4» If an agent locate land for himself 
which he ought to have located 
for his principal, he is in equity a 
trustee for his principaL Id. 149 

Si Ste Attachment, 187 



CITIZEN. 
See AUertf 1, % 3t 4 
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COLUMBIA^ DISTRICT OF. 



which increase the risk of cap- 
ture, and if it be not the regular 
usage of the trade insured to take 
such papers, tl^e non-disclosure of 
the fact ^at fhey would be on 
board, will vaeate the policyw 
JJfdngtton V. Maryland Int. Co* 

CONFISCATION. 

1. A writ of error lies to the highest 
court of a state in a case 5^here 
the question is whether a confis* 
cation under the law of the state 
was complete before the treaty of 
peace with Great Britain. Smith 
V. Maryland, ^ 285 

2. By the confiscatmg acts ef Mary- 
land the equitable interests of 
British subjects were confiscated 
without office found, or entry or 
other act done, although such 
equitable interests were not dis- 
' covered until long after the peace^ 
Id. ib. 

CONSTITUTION. 

See Contract, 1, 2» 3, 4, 5. 87 

CONTINUANCE. 

The refusal of the Court below to 
eontinue a cause is no ground for 
a writ of error. ' Marine Int. Co. v. 
Mddttoih 206 



^Ihe separation of the district of Co- 
lumbia from the original states did 
not affect existing contracts be- |^ 
tween individuals. Kom v. Mu» 
tual Jtt. Society, ,192 



CONCEALMENT. 

1. The effect of a misrepresentation 
or concealment upon a policy^ de- 
pends upon its materiality to the 
ritk, which must be decided by a 
jury under the direction of a court. 
Livingtton V. Maryland Int. Co. 

274 
Maryland Int. Co- v. Ruden, 336 

Jl If a vessel take on board papers 
Vol. VI, X : 



2. 



3. 
4. 



CONTRACT. 

When a law is in its nature a 
contract, when absolute rights have 
vested under that contract, a re- 
peal of the law cannot devest 
those rights. Fletcher v. Peck, 88 
A party to a contract cannot pro- 
nounce its own deed invalid, al- 
though that party be a tovereign. 
ttate. Id. ib» 

A grant ia a contract executed. Id 8() 
A law, annulling conveyances, is 
unconstitutional, because it is a 
law impairing the obligation of 

SMitracts, within the meaning of 
e constitution of the United 
Sutes. Flet€h^r,,Pt€h ^ 



S46 



I N D E X. 



'5» The court trill not declare z law 
to be UDconstitutionaly unless the 
opposition between the conetitu- g^ Bondp % 
tion and the law be clear and 
plain. Id^ 87 



DANGER OF THE SSA5. 



171 



CONVEYANCE. 
See Caniract, 1^ S« 3« 4. 
COSTS. 



87 



t. The court below, upon a mandate 
on rerersal of ita judgment, may 
award execution for the cotts of 
the appellant in Mar court Eidd/e 
V. Mandemliep 86 

t. In all eases of reversal, if this 
court direct the court below to 
enter judgment for the plaintiff in 
error^ the court below will, of 
course, enter the judgment with 
the cotU of that court. M^Knight 
V. Craigt 184 

COVENANT. 

1. If the breach of covenant assigned 
be, that the *taH had no authority 
to sell and dispose of the land, it 
is not a good plea in bar to say 
that the governor was legally em- 
powered to sell and convey the 
premises ; although the facts sta- 
ted in the plea as inducementa 
are sufficient to justify a direct 
negative of the oreach assigned. 
Fletcher v. Ac*, 87 

% It is not necessary that the breach 
of a covenant should be assigned 
in the very words of the covenant. 
It is sufficient if it show a sub- 
stantlal breach. Id, ih, 

3. In an action of caoenant on a policy 
under sealt all special matter of 
defence must be pleaded. Under 
the plea of eovenanti performed the 
defendant cannot give evidence 
which goes to vacate the policy* 
Marine In*. Co. ▼. Modgton^ 206 



DEBT. 

See Bill of Exchange, 3. 

DECLARATION. 

See Bill of Exchange, 3. 

DEPOSITIONS. 



asi 



231 



The depositions contained in the 
proceedings of the foreign court 
of admiralty condemning the vcs^ 
sel are not evidence in an action 
upon the policy of insurance. 
Marine In*. (?«• y.Modgioih 207 



If 



DEVIATION. 



a vessel sail to a port within the 
policy, with intent to go to a portf 
not within the policy, in case the 
former should be blockaded, this 
is not a deviation. Maryland hum 
Co.r. Weodt, 29 



E 



EJECTMENT, 



See Boundaries, 



OT 



EMBARGO. 



D 

DAMAGES. 

Sets Bill if Exchange, U 



1. See Bond, % Jdddent, 1. 171 308 

2. It was no offence against the em- 
bargo law to take goods out of 
one vessel and put them into 
another, in the port of Baltimore, 
unless done with an intent to ex- 
port them* Schooner ^fuliana v. 
Umted State*, 327 

ENDORSEMENT. 



221 Seie BiU of Exchange, 1> 2, 3. 2^ 



INDEX. 



S£f 



fiNTRY OF LAND. 
See Kentuckyi 

EQUITY. 



6. 



148 



2. 



3. 



1« See Auditor^ 1. k,% 8 

2. A court of equity may itself as- 

certain the facts, if the evidence 
enables it to do so, or may refer 
the question to a jury, or to au- 
ditors. Field V. Holland^ 9 

3. After an issue ordered, a court of |^ 
equity may proceed to a final de- 
cree Without trying the issue, or 
setting aside the order. Id, ib, 

4« See Chancery, 2, 3, 4. 148 

5. See Evidence, 2, 3, 4. 6. 9. 51 

6. If neitlier the debtor nor creditor 
has made the application of the 
payments^ the court will apply 
them to the debts ybr vihich the 
security is most precarious. Field 
V. Holland, 9 

7- No writ of error or appeal lies to 
an mterlocutory decree dissolving 
an injunction. Toun^ v. Grundy, 51 

8* A bond executed in pursuance of 
articles of agreement, may in 
equity be restrained by those ar- 
ticles. Finley v. Lynn, 238 

9. A complainant in equity may have 
relief even against the admissions 
of his bill. Id. ih, ^ 

ERROR. 

1. No writ of error or appeal lies to 

an interlocutory decree dissol- 5. 

ving an injunction. Toung v. 

Grundy, 51 

% See Costs, 1. & 2. 86. 184 

3. Error does not lie to the refusal 
of the court below to give leave to . 
amend, or to grant a new trial, or 
to continue a cause. Marine 
Ins* Co. v. Hodgson, 206 

4. Amendments maybe allowed by 
the court beloWy after judgment ^ 
upon demurrer affirmed in this 
court. Id. ib, 

5. What would have been fatal in 
arrest of judgment, is fatal upon 
a writ of error. Slacum V. fome* 
royi^ 221 



This court will not direct the 
court below to allow proceedings 
to be amended. Sheehy v. Man* 
dennlle, 254 

Error lies to the highest state 
court in a case where the ques- 
tion is whether the confiscation 
was complete before the British 
treaty. Smith v. Marylandy 286 

. EVIDENCE. 



The right to freedom, under the 
act of Maryland which prohibits 
the bringing of slaves into that 
state, is not acquired by the ne- 
glect of the master ** to pro^ to 
the satisfaction of the naval ofieetg 
or collector of the tax, thai such 
slave had resided three ^ears in 
the United States,** although such 
proof be required by the act. 
Scott V. Ben^ 3 

The answer of a defendant in 
chancery is evidence against the 
plaintiff, although it be doubtful 
whether a decree can be made 
against such defendant. Field y^ 
Holland, 9 

The answer of one defendant in 
chancery is evidence agkinst 
other defendants claiming through 
him. Id» ib. 

The plaintiff cannot avul himself 
of the answer of a defendant who 
is substantially a plaintiff j it is 
not evidence against a co-de- 
fendant. Id. ib. 
In an action upon a policy on pro* 
pei^y warranted neutral, " proof 
of %^hich to be required in th^ 
Unked States only/' a sentence 
of condemnation in a fbrei^ court 
of admiralty, upon the ground of 
breach of blockade, is not conclu- 
sive evidence of a violation of the 
w^arranty. Maryland Ins, Co, v. 
Woodsy 29 
If an answer in chancery neith^f 
denies nor admits the aUegationa 
of the bill, they must be proved 
on the^iMx/ hearing f but upon the 
question of dissolution of an in- 
junction they are to be taken a9< 
true* Toung y. Grundy ^ 51 
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INDIAN TITLE. 



^e Georgia, 3. 



89 



INFANCY. 



1. Infancy is a bar to an action by an 
owner against his supercargo for 
breach of instructions, but not 
to an action of trover for thegoods. 
Stilly however, infancy may be 
given in evidence upon the plea 
of not guilty in trover; not as a 



of vi^hich to be inquired in the 
Vntted States only, ' a sentence 
of condemnation in a foreign court 
of admiralty, upoii the ground of 
breach of blockade, is Tiot conclu- 
sive evidence of the violation of 
the warranty. Maryland In** Co. v. 
WootU, 29 

3. ^ti<rre, vrhether breach of blockade 
by a vessel not warranted neutral 
would discbarge the underwriters. 
Id, idi. 

3. If a vessel sail to a poi*t Within the 
policy, with intent to go to a port 
not within the policy, in case the 
former should be blockaded, this 
is not a deK>iation. Id* 30 



bar, but to show the nature of the 4 A vessel might lawfully sail for 



act which is supposed to be a con^ 
version. Vasse v. Smith, 226 
2k An infant is liable in trover, although 
the gpoods were delivered to him 
under a contract, and altliough 
they were not actually conveiled 
to his own use. Id. ilf. 

INJUNCTION. 

T. No writ of error or appeal lies to 
an interlocutory decree dissolving 
an injunction. Toung v. Grun- 
dy, 51 

S. Upon a question of dissolution of 
an injunction, the allegations o f 
the bill are to be taken as true un- 
less denied by the answer. Id, ib, 

INQUISITION. 

The circuit court for the district of 



a port in the West Indies, known 
to be blockaded, until she was 
warned off, according to the Bri- 
tish orders in council of April, 
1804. She was not bound to 
make inquiry elsewhere than of 
the blockading force. Id, ib, 

5. The questions whether the voyage 
be broken up, and whether the 
captain was juttified in retui^ing^ 
are questions of lavj, and the find- 
ing thereupon by a jury is not to 
be regarded by the court. King 
v. Delaware Ine, Co. 71 

6. The Bmtish orders in council of 
the 1 1th of November, 1807, did 
not prohibit a direct voyage from 
the United States tb a colony of 
France- Id. ib. 

T* If from fear, founded on misre- 
presentation, the voyage be bro- 
ken up, the underwriters are not 
liable. Id. tb% 

Columbia has no jurisdiction, upon 8. The insurance upon buildings in 



motion, to quash an inquisition 
taken under the act " to autho- 
rize the making of a turnpike 
Toadirom Mason's causey fo Alex- 
andria*' OuHu V. George Town 



and Alexandria Co 



INSOLVENT. 



233 



See Alignment, 4* 



332 



INSURANCE. 



Alexandria did not cease by the 
separation of Alexandria from 
Virginia, although the society 
could only insure houses in Vir- 
ginia. Kom V. Mutual Ass. Society, 

igi^- 

9. The obligation of the ineured to 
contribute does not cease in con- 
sequence of his forfeiture of hi% 
own insurance by his own ne-- 
glect. Id. ib. 

10« All the members of the society 
are bound by the act of the ma* 
jority. Id, tb. 



1 In mn fl^ttinn ■!»/«•. « .«^i:^» -.-. .... *!• ^^ meinber of the society can 
%^ ;^"^ ^ T^ •>««"* himsetf of hi. obuition. 



350 INDEX. 

as sttch, but accoMin^^ to the rules tion of the court Jd- 269' 

of the society. JTom y. Mutual A99* Maryland Ins. Co. y. Muden, 338 

Society t 192 23. If the interest of one joint owner 

12. The additional premium upon a of a cargo be insured* and if that 
revaluation un«l(*r the rules of the interest be neutral, it is no breach 
society, is only npi)n the excess* of the warranty oif neutrality, if 
Atkinsons, Mutual Ass. Society ^ 202 the other joint owner, whose in- 

13. In an action of covenant on a po- tereat is not insured, bte a beHig^e- 
Xity under sealf ail special mat- rent. Livingston v. Maryland Tns' 
ter of defence must be pleaded. Co. 2^4 
Marine Ins, Co. v. Hodgson^ 206 24 The assured are. not understood to 

14. Under the plea of covrnanTf perform* warrant that the nohole cargo is 

ed, the defendant cannot gire neutral, but that the interest insu' 

evidence which goes to vacate ret/ is neutral. Id, ibm 

the policy. Id. ih* 25. The effect of a misrepresentation 

15. In order to prove the condemna- or conceal ment upon a policy, de- 
tion of a vessel it is only neces* pends upon its materiality to the 
sary to produce the liUl and sctf risk, which must be decided by a 
tenee. Id. id,' jury, under the direction of a 

16. The depositions stated in the pro- court. Id* t^. 

ccedings of the court of admiral- Maryland Ins. Co.y. Ruden, 339 
ty are not evidence in an action 26. «The right to abandon may -be kept 
upon the policy. Jd» ib. in suspense by mutual consent. 
\7. In an action upon a valued policy, Livingston v. Maryland Ins. Co. 274 
it ia not competent for the under* 27* If a vessel take on hoard papers 
writers to give parol evidence which increase tlie risk of cap- 
that the real value of the subject ture, and if it be not the regular 
insured is different from that sta« usage of the trade insured to take 
ted in the policy. Md, 207 such papers» the non-disclosure 

18. The ag^iit who makes insurance of the fact that they would be on 
for his principal has authority to board* will vacate the {lolicy. Id, 
abandon without a formal letter 275 
of attorney. Chesapeake Ins. Co* j 

y. Starke 268 •» 

19. The informality of a deed of ces- 

^sion b unimporunt, because, if JOINT PARTNERS, 
the abandonment be unesception- 

abWthe property vesU immedi- 1. A tevera/ suit and judgment agunst 
ately in the underwriters, anfl the one of two joint makers of a pro- 
deed is not essential to the right missory note, is no bar to a joint 
of either party. > Id ib. action ag^nst both upon the same 

20. If the abandonment be legal, it note. Sheehy r. Mandemlle, 254 
puts the underwriters complete- 2. The vthole of a joint note is not 
ly in the place of the assured, and merged in a judgment against one 
the agent of the assured becomes . of the makers on his individual * 
the agent of the underwriters^ . asiumfisitg but the other may be 
•^ i^' tharged in a subsequent joint ac- 

21. A special verdict b defective tion if he plead severally. Id. ib, 
which does not find whether the 

abandonment was in reasonable JUDGBfENT. 
time. Jd. ib, 

22. What is reasonable time of a^an- 1* In Virginia if the defendant die af- 
donmant,4s a question compound- ter an interlocutory judgment and 
ed of fact iind Taw, which must be 'a writ of inquiry awarded, his ad- 
found by a jury under the direc- ministrator, upon sdre/adaef can 
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only plead Mtrhat his intestate could ^ 
hare pleaded. M*Knight v. Crai^^ 

2. See y©i»< Partners^ 1, 2. 254 10. 

JURISDICTION. 

1. A suit in chancery, by one who 
has the prior equity ag'ainst him ^^ 
who has the eldest patent, is in its 
nature locah and if it be a mere 
question of title, roust be tried in 
the district where the land Hes. 
Mame v. WaiU, 148 -^ 

2. But if it be a case of contract^ or ^'^' 
tfwt, or fraud, it is to be tried in 
ihe district where the defendant 
may be found. Id. ibi 

3. An appeal lies to the supreme court 
from an order of the circuit court • 
of the district of Columbia, quash* 
ingan inquisition in the nature of 

A writ of ad <ptod damnum^ Custii* 
V. Alexandria and George Town Co. 

233 1. 

4. The circuit court of the district of % 
, Columbia has no jurisdiction, up- 
on motion, to quash an inquisition 
taken under the act *' to authorize 
the making of a turnpike road 
frotn Mason's causey to Alexan- 
dria.*' Id. ib» 

5t The jurisdiction of the court be- 
low cannot be questioned after the 1* 
cause is sent back by mandate. 2* 
SkiUern v. Ma^, 267 

6. The jurisdiction of the French 
courts, as to seizures, is not confi- 
ned to seizures made within two 
leagues of the coast. Hudaon y. 3. 
Guestier, 281 

7* A seizure beyond the limits of the 
territOJial jurisdiction, for breach 
of a municipal regulsition, u war- 
ranted by the law of nations. Id.^ 

$6, 4. 

8. A writ of error lies to the highest 
court of a state in a case where 
the questioil Is whether the con- 
iiscatioh of British property was 
complete before the British trea- 
ty Smith V. Maryland^ 286 5. 

9- The appellate powers of the su- 
preme court of the United Statea 
are given by the conttitution; but 
^ they are limited and regulated by 
the judicial act, and other acts 



passed by congress on the sub* 
ject.- Durousseau v. The United 
Statee, , 308 

This court has appellate jurisdic- 
tion of decisions in the diftrict 
courts of Kentucky, Ohio, Tennes" 
eee and Orleantt even in causes 
properly cognisable by the distriat 
courti of the United States. Zi. ib. 
A general assignee of the effects 
of an insolvent cannot sue in the 
federal courts, if his assignor 
could not have sued in those courts 
Sere v. Pitot, 332 

The citizens of the territory of 
Orleans may sue and be sued in 
the district court of that territory, 
in the same cases in which a ci- 
tizen of Kentucky may sue and 
be sued in the court of Kentucky. 

Id. a.' 

JURY. 

See Insurance, 5. 21, 22. 25. 71 
See Chancery, 2. 148 



K 



KENTUCKY; 



See Chancery, 2. 148 

If, by any reasonable construction 
of an entry of a warrknt to survey 
land, it can be supported, the 
eourt will support it Massie ▼. 
Watts, 148 

When agireii quantity of land is 
to be laid oflT on a given base, it 
shall be included within four lines 
forming a square, as nearly as 
may be, unless that form be re- 
pugnant to the entry, /i ib. 
If the calls of an entry do not 
fully describe tlie land, but fur- 
nisn enough to enable the court ' 
to complete the location by the 
application of certain principles* 
they will complete it Id, id. 
If a location have certain ma. 
terial calls sufficient to support 
it, and to describe the land, other 
calls less material and incompati- 
ble with the essential calls of the 
enti:y, may be discarded. Id* 149 
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£ The fcetMi||;iiUip ficnire is to be 
poeseired if pouiole. Muuie v. 
Wmu 149 



LANDS. 

1. See Creor^Vx, 1, % 3. 

2. Sec Keviucfy, 
3* See Boundaries t 

LAW- 



87 
148 
237 



1. See Imurancef 5. 21, 22, 25, 

2. The court will not declare a law 
to be unconstitutional, unless 
the opposition between the con- 
stitution and the law be clear and 
plain Fletcher v. Ac*, 87 

S. !n a contest between two indivi* 
duals, claiming' under an act of a 
le|ptlature» the court cannot in- 
quure into the noUvcs which ac- 
tuated the members of that legis- 
lature. If the le^slatuK might 
constitutionally pass such an act ; 
if the act be clothed with all the 
requisite forms of a law, acourt» 
sitttng as a court of law, cannot 
sustain a suit between individuals 
founded on the allegation that the 
act is a nullity, in consequence of 
the impure motives which influ- 
enced certain members of the le« 
gisUture which passed the Uw. 
Jd^ ib. 

4 When a law ist in its nature, a 
contract, when absolute rights 
have vested under that contract, 
a repeal of the law cannot devest 
those rights. Id. ib, 

iL A law, annulling conve3raaces, 
. is unconstitutional, because it 
is a law impairing the obligation 
of contracts, within the meaning 
of the constitution of the United 
States. ld» 89 

6, A vessel having violated a law of 
the United SUtes, cannot be 
seized for such violation after the 
law has expired unless some spe- 
cial provision be made therefor, 
by sUtute. United States v. Ship 
Meleth^ 203 

7. If foreign laws be nttt proved to 



be in writing, as public «^cts> 
tbey may be proved by parol. U» 
wngston V. Maryland /n». Co. 274 
8. No sentence of cond^nmUlon can 
be affirmed if the law under 
which the forfieiture accrued has 
expired, although a condemnation 
and sale may have taken place, 
and the money paid over to die 
United States before the expira- 
tion of the law. Schooner Rachel 
▼. United Statesf 329 

LAW OF NATIONS. 



A seizure beyond the territorial 
jurisdiction,' for breach of muni- 
cipal regulation, is warranted by 
the law of nations. Budeon v. 
Gueetier, 281 

LEGISLATURE. 

1. See Zatp, 2, 3, 4^ 5. 87 

2. See Georgia, 1. 87 

3. A party to a contract cannot pro- 
nounce its own deed invalid, 
although that party be a sovereign 
state. Fletcher v* Feci, ST 



LOCATION. 




1. See Kentucky^ 

2. See Boundaries^ 


148 
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l^ANDATE. 




See Costs, 1. yurisdiaion, 5. 




MARSHAL. 




See Attachment, 


187 


MARYLAND. 




1. See SUnes, 1. 

2. See Sale, 

3. See yurisdictim, & 
4« See Coft/SscotfON, 2. 
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53 

286 

286 
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MlSWPMSENTATiONi. 
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See C^o^alfne^ 1. ^ % ^^ 338 PARTNERS. 

MUNIQIFAL LAW. See y6int Partnert, 1, 2- 



254 



See Xaw of Nations, 

N 

:jjaturalization: 

»• 

See AUeth 1> % ^> ^ 

NEUTRAMTY. 
§ee /iinirance, 1. 23, 24. 29. ^74 



281 PATENT. 

See ChaniBery, 3. 

PATENT RIGHT. 



148 



NEW ORLEANS. 



330 



1. Sec Slavei, % 

2. See yurifdiction, 10. W. 

NEW TRIAL. 

1. The refusal of the court below 

to grant anew trial is not a groupd 
of error. Marine lnt» Co- v. 

2. When the reversal is m favour 
of the defendant upon a bill ot 
exceptions a new trial must be 
awarded by the court below. 
JSudton V. Gucstier, 291 
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ORDERS IN COUNCIL. 



1. See Admiralty, 2. 

2. See Iiuurance, 4- - 

ORLEANS. 

1. See5/ai>e*, 2. 
2. See yurttdtctten, 10. i^- 
' Vol. VI, 



ir« The assignee of part of a patent right 
cannot maintain an action on the 
case for a violation of the Patent . 
Tyier v. Tuel, ^24 

PAYMENT. 

1. If neither the debtor, nor the credit- 
or has made the application ot 
the payments, the court will ap- 
ply them to the debts for which 
the- security is most prccanovs> 
Field V. Holland, f 

2. A promissory note given and reeet" 
ved for and in discharge of an 
open account is a bar to an action 
upon the open accoont, although 
the note be not paid. Sheehyv, 
MandeviUef -^^^ 

PLEADING. 

LSeeCo^nan^l, 2,3 ^^7 206- 

2. In Virginia, if the defendant die 
»fter interlocutory judgment, wicl 
a writ t)f inquiry awarded, his 
administrator* upon scire facias, 
can only plead what his intestate 
could have pleaded, -^^'^ni^^t 
V. Craig's Administrator, l«^ 

3. See Practice, 14. fi^ 
4- See Payment, 2. i^l 
5 See Accident, -^^^ 

PLENE ADMINISTRAVIT. 

330 In Virginia if a defendant die after 
' Office jndgmrnt, his admimsira- 
Y V 
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top, upon scire fhfiiUf etnnot plead 11. The court belov may •ttflTeramend- 

pieae aiminittravit. M'Knight v. ments after judgment upon de- 

Qraifg Administrator ^ 184 murrer affirmed ill thb court. 

Marine Ikt, Co. t. Hodgson^* 206 
PRACTICE- 12. In an action of covenant upon a 

policy under aeal, all special mat- 

1. The wpopt of auditora may be tet i?^°^ defence must be pleaded, 
aside, although neither frauds Under the plea of coiwwirf, /ter- 
cormption, pariiaiity. or gross mU~ f^T^ ^« defendant cannot give 
conduct on the part of the aucfit. evidence wfiich goes to uivalidito 
ors be proved. Field v. BoUamU ,^ J*^ policy. Id. t& 

g 13. In order to prove the coademna- 

2. Without revoking an order of ^^" **^ * ^!»**^*» *J ",.?"}y n^^e*^ 
reference to auditors, the court aary to produce th^/^^/aad m». 

may direct an issue to be tried, **** J' " * '»»®i?" Pr^ticc to 
/i// £^. read the proceedings a* /cbj^iA. 

3. AcoKtrtofequltymayiUdfascer.- . /^•,., ..„ - . **• 
tain the lacU, if the evidence en- ^^ ^ <^*1 ®« » ^** ? i?^^»?«* ar- 
ables it to do so, OP may refer the ^^^ ***« sUtute of Vipginis, it U 

5uestioD to a jury, or to auditors. necessary, m the declarrtion, to 
^fter an issue ordered, a eourt of *^*' notice of the protest for non- 
equity may proceed to a final de. ,, PS?l®?^'i,f , "* ^ Pomero^ 231 
cree, without trying the issue or ^^ .What is fatal on motion to amat 
setting aside the order. A/, 9 judgment, is fatal on a writ of 

4. The writ of Ao^o* oif^ a</#«&. ^^ *?J?- ^** .„ _ ^. «*• 
jictenduni, does not lie to bring ^^ This court wiU not dwect the 

up a person confined in the prison ?^"^ ">«*?^ ^® alio w the proceed- 

bounds upon a ca. so* issued in a *5P f*^ .S* amended. SAeefy y. 

chilsuiu Sx parte Wilsom» 53 Jnandevtite, 354 

5. The court below, upon a mandate ^''•. H",.**^ **** *** question the 

on reversal of its judgment, may Wisdjption of the court below» 

award execution for the cosU of , "**' "J^ <5|»n«e U wnt back wiA 

the appellant, in that court, Jlid- a mandate to cause the decree 

dUr.MamkmUe, 86 of this court to be executed. 5*r/- 

6. See CowMffM, 2, 3. 87.206,^ :^\^», . ' 2fir 

7. See Chancery, 3, a 148 *^ A special verdict is defective which 

8. In Virpnia, if the defendant die 5^» ^^ find whether the aban- 
afterinteriocutoryjudgipentanda donment was in reaaonable time, 
writ of inquiry awarded, his ad- _ P^sapeaie Ins. Co. v^Stark^ ^ 
mtnistmor, upon scire faeiaSfCsoi *?• When the reversal is in favoured 
only plead what his intesUte could ^^ defendant upon a bill of ex- 
have pleaded. J^^nighi T. Crais^e ceptions, a new trial must be 
AdminfstratQr, 183 awarded by the court below. 

9. In all cases of reversal, if this BudsifH r. Questier^ 381 
court direct the court below to 

enter judgment for the plaintiff in pROMlSSORV NOTE. 

erroPf the court below wilf; of 

course. ent« the judgment wi& 1. gee Assignment, 2/ 203 

the costs of tliat court Jd. 184 o s« P^«i-ii# o «SJ 

>O.The refusal of the court bekw to s. S« %^^ftiL»^. 19. fS 

aUow an amendment, or to grant ^^ ^'^ I'lartners, 1, 2. 2S4 

a new trial, op to continue a t^nnnvc 

cause, cannot be assigned for rRQCESS. 

€nor. Marine Ins. Co* r^Mbdgsont 

306 Set Atuiekment, IBT 
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REASON^LE TIME. 

What is reasonable time of abandon- 
ment is a question compounded of 
ifact and law, which must be found 
by a jury under the direction of a 
court Chetapeaie Jnts Co, v. Stark ^ 

268 
Maryland Ins. Co. y. JRuden, 338 



2. The act of congress of the 28th 
of February, 1803, respecting the 
importation of slaves, is not in 
force in the territoiy of Orleans. 
Amiable Luey y. United States, 

330 



SALE. 

1. The act of assembly of Maryland 
which authorized the commis- 
sioners of the city of Washington 
to resell lots for default of pay- 
ment by the first purchaser, con- 
templates a single resale only; and 
by that resale the power given 
by the act is executed. Oneale v. 
Thornton^ 53 

2. By selling and conveying the pro- 

perty to a third purchaser, the com- 
missioners precluded themselves 
from setting up the second sale, 
and the«fcon(/purchaser, by making 
this defence, affirmed the title of 
the third purchaser. Id. ib. 

SEIZURE. 
See Admijpalty, 3. 

SENTENCE. 

1. See Evidence, 5. 

2. See Admiralty, 5. 

SET-OFF. 



TREATY, BRITISH. 

4 

1. See jurisdiction, 8. 

2. See Confiscation^ 2. 



TROVER. 



286 

28€ 



203 



29 
329 



See Assignment, % 



203 



SLAVES. 

L The right to freedom, under the 
act of Maryland which prohibits 
the bringing of slaves mto that 
state, is not acquii*ed by the ne- 
glect of the master to " pro^ to 
the satisfaction of the- naval of' 
ficer, or collector of the tax, that 
such slave had resided three years in 
the United States,** although such 
proof be required by the act. Scott 
V, Jkn^ 3 



1. Infancy is not a bar to an action of 

trover. Vasse v. Smith, 226 

2. See Infancy, 2. 226 

TURNPIKE ROAD. 

1. See Inquisition, 233 

2. See yurisdictiott, 3, 4, 233 

u 

USURY, 



If an agent, who has by permission 
of his principal sold 8 per cent, 
stock, apply the money to his own 
use, and, being pressed for pay- 
. ment, give a moitgage to secure 
the repayment of the amount of 
the stock with Bper cent, interest 
tliereon, it is usuty, DebttUs v. 
Macen, 252 



VERDI6T. 

A special yerdict is defeetive which , 
does not find whether the aban- 
donment was in reasonable time. 
Chesapeake Ins. Co.y, Stark, 269 



356 INDEX. 

VIRGINIA. W 

1. See AttigwmenU 1, 2. 82* 203 

2. See FleuiUng^ 2. 183 WASHINGTON CITY, 
a See Aitachnienlt, 187 

4. See Inntraneg, 8, 9, 10, 11, 12. 192 ^ ^^ 

5. See Bill of Exchange,^ 221 See 5ii/iP, 43 

VOYAGE- WARRANTY. 

See Insurance, 3. 5. 7- 30. 71 See Imurance, 23, 24. . 274 
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